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IN THE 
Supreme Coud of Appeals of Virginia · 
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~AT RICIIAfOND . 
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Record No.1'.756 
THE Al\IERICAN LEGION, DEPARTMENT OF VIR-
GINIA, Plaintiff_in Error, 
versus. 
TH·E WILLIAM BYRD PRESS, INCORPORATED, A COR-
PORATION, Defendant in Error. 
PE~riTION FOR A WRIT OF ERROR AND 
SUPERSEDEAS. 
To the Honorable Chief Justice 011zd Ju,stices of the Supreme 
Court of Appeals of JTirginia: 
The plaintiff in error, The .American Legion, Department 
of Virginia, defendant rn the trial court, represents unto this 
!Ionorable Court that it is aggrieved by a final judgment of 
the Circuit Court of the City of Richmond, in the sum. of 
$1,313.90, with interest thereon· at the rate of six per cent 
per annum, from August 1, 1932,:until paid, in favor of The 
William Byrd Press, Incorporated~.- a corporation, plaintiff 
in the court below, rendered agai~st it on the 20th day of 
~~1~ . \ 
The pai·ties will be referred to by the positions they occu-
pied in the lower court. · · 
This action was instituted- by notice in which the plaintiff 
nlleged that the defendant was indebted to it on a~. account 
in the sum of $1,313.90, with interest from the 1st day of Au-
.f'· 
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gust, 1932, for printing the Virginia Legionnaire, the publi-
cation of the defendant, for the months May, June, July and 
August, 1932. The accoU'nt was duly verified by oath. On 
tl1e return date _of the notice of motion, the defendant filed a 
counter-affidavit, denyinp; the account. Upon the order of 
the defendant, the plaintiff was required to file its Bill of 
· Particulars, the only relev~nt part of which read as follows: 
"(3) The plaintiff will rely upon its contract wi_th the de-
fendant, evidenced by :glai~tiff's estimate submitted to defend-
ant on or about March -2S, 1932, pursuant to the invitation 
for bids under specifications submitted to the plaintiff by 
the defendant, on or about March 17, 1932; plaintiff's bid 
having been accepted on behalf of the defendant by W. Glenn 
Elliott and Henry M. Taylor, respectively." (Italics sup-
plied.) · . 
The defendant· filed its plea of non-assumpsit, and in its 
gr9unds of defense, denied that it was indebted to the plaintiff 
in any amount; denied any agreement, express or implied, 
was made for the publication of the paper, and while denying 
any agreement, ~verred that if it existed it was terminated 
and repudiated on June 4, 1932, in which action the plaintiff 
acquiesced, and denied that the plaintiff had sustained the 
damages complained of. 
The case was tried before the Honorable Julien Gunn, 
Judge of said court, and the jury, on March 8th, 11th and 
12th, 1935, and resulted in a verdict in favor of the plaintiff 
for the amount of the judgment with interest and costs. The 
defendant moved the Court to set aside the verdict as con-
trary to the law and evidence, assigning numerous errors, 
·which motion was later fully argued by the parties. On July 
20, 1935, the Court entered judgment on the verdict, t9 which 
action the defendant excepted. 
THE STATEMENT OF THE FACTS. 
In August, 1929, the defendant requested bids on the pub-
lication of the Virginia Legionnaire for a six months period. 
On September 26, 1929, the plaintiff submitted to the defend-
ant its bid. The bid was accepted by the defendant and the 
plaintiff continued to print the publication under the terms 
of this contract, or a monthly extension thereof, through the 
April issue of 1932. On March 17, 1932, the defendant sent 
to several printers, among them the plaintiff, a request for 
bids for publishing the Virginia Legionnaire for a twelve 
months period beginning with the May, 1932, issue. On March 
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28, 1932, the plaintiff submitted its bid in response to the re-
quest of March 17th, 1932. This and all other bids were con-
sidered high by the publication committee of the American 
IJegion. This committee then entered into negotiations with 
JYiessrs. Ernest C. Pollard and Robert H. Thomas, for the 
publication of the Virginia Legionnaire for a period of four 
months, beginning with the May, 1932, issue. On April 21, 
1932, the public3;.tion committee met and awarded a contract 
to· Pollard and Thomas for the four months period. Imme-
diately after the meeting, Pollard was notified that they had 
been awarded the contract. On the following day, Mr. Glenn 
Elliott, Adjutant of the defendant, and a member of its pub-
lication committee, notified the plaintiff that Pollard and 
Thomas had been awarded the contract. Within two or three 
days after April 21st, Pollard entered into negotiations with 
the plaintiff for printing the paper, work on which was started 
by the plaintiff on April 25th. The plaintiff contended its 
bid was accepted by the defendant because it was called up 
as usual to get the material and put out the May issue as 
had been the custom between the parties since 1929. This is 
the only basis for the contention of the plaintiff that there 
existed a contract between the parties for the publication of 
the paper. The plaintiff's testimony and others will be re-
ferred to in detail under the assig'Illllents of error. The May 
issue was printed and mailed by the plaintiff and the J nne 
issue was on the press, when on June 3, 1932, Mr. Richmond 
Maury, President of the plaintiff corporation, met Mr. Henry 
Taylor, a member of the defendant's publication committee 
in the Capitol Square and sought· from him assurances of the 
payment of his company's bill for the publication of the 
large convention or .. A ..ugust issue of the paper, which was 
then being prepared. He was informed that the American 
Legion would not be' r.esponsible for any bills of Pollard and 
Thomas, but that it would co-operate with the plaintiff and 
if an order was obtained from Pollard and Thomas by the 
Press, the defendant would pay the money due Pollard and 
Thomas direct to the plaintiff, upon presentation of such or-
der. On the following day, G. Glenn Elliott, Department 
Adjutant, wrote the plaintiff the letter on Exhibit No. 8. This 
letter, dated June 4, 1932, reads as follows: 
''This is your official notification that be~ng with the 
May, 1932, issue of the Virginia I.Jegionnaire, Messrs. R. H. 
Thomas and Ernest C. Pollard, 501 Tenth Street Building, 
Richmond, Virginia, are responsible for all obligations in con-
nection with the publication of the paper. 
''Our check No. 4675, dated June 3, 1932, in the amount 
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of $326.87, covered in full our indebtedness to you for the 
April paper and work on the mailing list. 
''Sincerely yours, 
"W. GLENN ELLIOTT, 
''Department Adjutant. 
'' (Copy to M. E. Bristow, Chairman, Publications Commit-
tee.)" 
This letter was received by ~he plaintiff on June 6th, on 
which date, its President, Richmond Maury, wrote the follo,v-
ing letter to Mr. Elliott; the defendant's Department Adju-
tant: 
''I thank you for your letter of June 4th, containing your 
official notification of the shift of responsibility for the pub-
lication of the Virginia Legionnaire from the Department of 
Virginia, to Messrs. R. H. Thomas and Ernest •C. Pollard. 
Friday,. I believe it was, I had a long visit with Henry Taylor 
standing in the Capitol Square. We discussed the question 
of responsibility and the impression I received was not ex-
actly that to be inferred from your letter. I shall go into the 
matter again with Henry and also with Mr. Bristow. 
''On my desk this morning I. found a note carrying a tele-
phone message, for which I thank you very sincerely. It has 
been destroyed. '' 
The message referred to notified }.{r. }.{aury that the Ameri-
can Legion had paid Pollard and Thomas for publication of 
the May issue. On that date the plaintiff obtained a check 
from Pollard and Thomas for its printing bill .of the May 
issue. 
Mr. Maury did not go into the matter again with Mr. Tay-
lor or with Mr. Bristow and made no demand on the Ameri-
can Legion for the payment of any of its bills until Septem-
ber 23, 1932, when it wrote to the defendant, enclosing copies 
of the statements for the publication of the papers for J\!Iay, 
.June, July and August, with the credits obtained from Pol-
lard a:q.d Thqm~s, except Mr. Manry testified that statements 
were sent each month to the American Legion. None of these 
sta~ements was received by the defendant until September. 
On th~ other hand, while the plaintiff denied it had ever sent 
statements to any one except the American Legion, the record 
shows beyond . question that the plaintiff billed Pollard and 
Thomas direct for the four issues, and ~as paid by Pollard 
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and Thomas for the May issue and for part of the June issue. 
The defendant paid Pollard and Thomas in full for printing 
the four issues after June 6th. The plaintiff's President made 
numerous trips to the office of Pollard and Thomas to obtain 
checks for his printing bill, but never made a demand on the 
defendant until it was obvious it could not collect from Pol-
lard and Thomas. 
This demand was refused by the defendant, which resulted 
in the institution of this action. 
ASSIGNMENTS OF ERROR. 
~. The verdict is contrary to the la'v and the evidence and 
is without evidence to support it. 
2. The Court erred in granting plaintiff's Instruction No. 
1 (R., p. 159). . 
3. The Court erred in granting plaintiff's Instruction No. 
3 (R~, p. 161). 
4. The Court e~red in amending defendant's Instruction 
No. 10 (R., p. 168). . 
5. The Court erred in refusing defendant's Instruction No. 
103 and No. 104 (R., pp. 170, 171). 
1. The verdict is contrary to the law and the evidence and 
is withou,t evidence to SUJJport it. 
NO EVIDENCE OF A CONTRACT~ 
In its Bill of Particulars, the plaintiff alleges that the 
amount sued for is due it by reason of its bid having been 
accepted on behalf of the defendant by W. Glenn Elliott and 
Henry M. Taylor, respectively~ The record totally fails to 
substantiate this allegation. "Mr. Richmond Maury was the· 
only witness for the plaintiff to testify in regard to the con-
tract and his evidence is most vague and elusive. When asked 
how he knew the William Byrd Press was going to do the 
work, he replied, ''Because we were called up as usual to get 
the material and put out the ~Iay·issue" (R., p. 24). 
"Q. Was it transmitted by telephone or a personal call' 
"A. I don't know, I might have seen him (Mr. Elliott) in 
his office (R., p. 25). 
"Q. Were you awarded it orally, or in writing? 
''A. I don't remember, I know it was not in writing. We 
had no writing on it. 
'' Q. Do you know who awarded it to you or how it was 
awarded to you? 
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''.A. I don't know. We did the work (R., p. 27). 
"Q. Now what time was it that you considered that the 
Atneric~ Legion had accepted Y.OUr bid for the publication 
of twelve issues of the Virginia Legionnaire beginning with 
tl1e May issue, 1932 Y 
''A. "\Vhen we were given the material for the issue. 
'' Q. "Wben did you get the material for that issue Y 
''A. The work sheet will show, I think it was April some-
thing. 
'' Q. April 25th Y 
''A. I don't recall. 
'' Q. Do you know who sent the material to you Y 
_,,A. No. 
'' Q. Was the only reason you thought the American Legion 
accepted your bid because the material for the May issue ap-
peared at your plant Y · 
''A. That is one of the reasons. 
"Q. What were the other reasons? 
''A. They accepted our invoices at the new prices. That 
was the same method they used in 1929 iri accepting our bid 
and the same method they used in 1933 in accepting our bid'' 
(R., pp. 68, 69). 
Although questioned on several occasions for more definite 
information as to how and when the contraQt was made, he 
was unable to give it. He testified on several occasions that 
the American Legion accepted their invoices for the four 
months and that the invoices were never sent to anyone except 
the American Legion. Without intending any reflection on 
Mr. Maury'sintegrity, he admitted himself that his recollec-
tions were faulty and that he had made a mistake about say-
ing that invoice-s were never sent to. anyone else (R., pp. 82-
83). The record not only fails to substantiate his evidence 
in this particular, but it affirmatively shows that the original 
invoices were not sent to American Legion, but were sent to 
Pollard and Thomas. The May invoice was attached to the 
check given by Pollard and Thomas on June 7th. The June 
and July invoices were introduced in evidence and were to 
Pollard and Thomas, and the August invoice could not be 
found. }Ir. Pollard explained. the absence of this invoices by 
stating that while he was in the hospital as a result of an 
automobile accident, his erstwhile partner closed up . the 
office and took the books with him. Mr. Maury further tes-
tified that duplicates were made of the original invoices, but 
he could not produce them in Court when requested to do so. 
Even if the invoices had been sent, as described by hi~ (R., 
p. 101), they would not have gone to the American Legion,. 
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since they were sent to 501 Times-Dispatch Building, Rich-
mond, Virginia, which was the location of Pollard and Thomas' 
office. The system of bookkeeping used by the plaintiff fur-
ther demonstrates that the plaintiff contracted with Pollard 
and Thomas. When work in the plant was completed, ·a memo-
randum slip was made out, and from that memorandum slip 
an invoice on blue paper was immediately sent out and again 
repeated on the first of the month, if the invoice remained 
unpaid. The plaintiff offered no evidence to explain how the 
invoices were sent direct to Pollard and Thomas and not to 
the American Legion, and the only conclusion that can be 
drawn from this evidence is that credit was extended to Pol-
lard and Thomas, and they were expected to pay the bills. 
The plaintiff's own evidence fails to establish the existence 
of a contract between the parties, but if any doubt remains 
after considering this evidence, it is completely dispelled by 
the uncontradicted t~stimony introduced on behalf of the de-
fendant. · 
The publication committee of the American Legion, at the 
time the plaintiff's bid was requested, was composed of Mr. 
M. E. Bristow, Commissioner of Insurance and Banking, Mr. 
Logan R. Ritchie, in Mr. Bristow,.s Department, Mr. Henry 
AI. Taylor, Statistician of the State Department of Agricnl-
. t.ure, and Mr. W. Glenn Elliott, State Adjutant of the Ameri-
can Legion, all men of the highest character and of admitted 
business ability. Their testimony is direct that they did 
nothing after receiving the plaintiff's bid on March 28th, in 
the way of accepting it. On April 21st they held a meet-
ing of the publication committee, and awarded the contraoct 
for the publication o£ the paper for May to August, inclusive, 
to Pollard and Thomas. Immediately after the meeting of the 
committee, Pollard was notified and he began work the next · 
day. On April 22nd Mr. Elliott notified the plainti~ that 
Pollard and Thomas had been awarded the contract, which 
statement the plaintiff made no attempt to contradict. When 
Pollard and Thomas were awarded the contract, the plaintiff 
had done no· work on the :1\{ay issue, which work did not 
commence until April 25th. It is inconceivable that the com-
mittee, or any. of them could have notified, in any way, the 
plaintiff so that it received the impression that it had been 
awarded the contract, in the light of the developments. Mr. 
Maury admitted that he had heard several weeks before re-
ceipt of the letter dated June 4th, that the defendant had plans 
under foot to transfer the management of the paper to Pol-
lard and Thomas (R., p. 51). In addition to these undisputed 
facts, beginning with the May issue, the paper assumed a dif-
ferent form. Pollard and Thomas had exclusive control of 
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the paper, whereas Mr. Elliott had set up the form of the 
paper before the May issue. The headquarters of the publi-
cation were changed from Mr. Elliott's office to room 501 
Times-Dispatch Building, where ~1:r. l\1aury admitted he went 
frequently, trying to get money. This change was noted on 
the paper itself. Checks in payment of the printing were 
on different forms, and the bills themselves were rendered 
differently. The conclusion is inescapable that the plaintiff 
was dealing with Pollard and Thomas, and not with the Ameri-
can Legion and that there did not exist the requisites to 
bind the defendant set forth in Instruction No.6 (R., p. 164). 
CONTRACT, IF MADE, WAS REPUDIATED BY LET-
TER OF JUNE 4, 1932. 
The facts relating to this assignment are very brief, and 
in no way controverted. On June 4, 1932, Mr. Elliott, De-
partment Adjutant, wrote ].{r. 1\faury, President of the plain-
tiff corporation, tha.t ''This is yohr official notification that 
beginning with the May, 1932, issue of the Virginia Legion-
naire, .Messrs. R. H. Thomas and Ernest C. Pollard are re-
sponsible for all obligations in connection with the publica-
tion of the paper". Upon receipt of the said letter, on June 
6th, 1fr. 1\tiaury wrote l\fr. Elliott in which he stated that the 
impression which he received from the conversation with Mr. 
Henry Taylor, on the preceding Friday, was not exactly that 
to be inferred from ~Ir. Elliott's letter. While Mr. 1\{aury 
referred to the question of responsibility for printing the 
paper, he in no way charged or inferred that the Legion was 
directly responsible. Mr. Manry testified on several occa-
sions as to the conversation with J\!Ir. Taylor in the Capitol 
Square, and on each occasion, ail that he said was that Mr. 
Taylor told him the American Legion had a bond, protecting 
it against loss by reason of the publication of the paper by 
Pollard and Thomas. This is a vastlv- different matter. It 
in no way involves the contract between the defendant and 
plaintiff, and even if it did, it was ~ot in the form the plain-
tiff alleged. The last paragraph of the letter of June 6th, 
while appearing insignificant, ·throws more light on the situa-
tion than the preceding part. It reads as follows, ''On my 
desk this morning I found a note, carrying a telephone mes-
sage, for which I thank you very sincerely. It has been de-
stroyed''. · After some effort, ~Ir. Maury recalled the cir-
cumstances attending this note. ~Ir. Elliott informed him in 
it that he had sent a check to Pollard and Thomas for the 
~£ay issue, and suggested that he had better run to their of-
fice and get his cheek for the printing. There was no intima-
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tion by the plaintiff's president that the check properly should 
be paid to the plaintiff, or that it should be held until Mr. 
~{aury could further discuss the matter with Mr. Taylor 
and Mr. Bristow. If the plaintiff had denied that it had a 
contract with Pollard and Thomas, or had contended then 
tl1e defendant had a contract with it, the defendant would 
have been in a position to protect itself, since that was the 
first payment which had been made. Instead, the plaintiff 
encouraged the defendant in its contention that Pollard and 
Thomas were responsible beginning with the 1fay issue, or 
that even if the defendant had originally been responsible, 
Pollard and Thomas would thereafter assume the obligation. 
Even if we assume that there existed a valid contract be-
tween the plaintiff ·and the defendant, it is difficult to see 
how a layman could have used language which was better 
calculated to notify the plaintiff that it 'vas abandoning or 
repudiating such contract, than that used in the letter of 
.Tune 4th. Few principles are better established in the la'v 
of contracts than that which holds that a party to a con-
tract has a right to breach or repudiate it. I~ the case of 
Rowland L'U'mber Co1npany v. Ross, 100 Va. 275, Justice Keith 
briefly and aptly stated the principle as follows: 
"Either party to a contract, however solemn its character 
or binding its form, has the power to violate it, and the courts 
of law give. no redress to him who is injured except compen-
satory damages, hut it is not accurate in law or in morals to 
say that a party has a right to break its contract. It would 
be to assert that it is legally right to do what is legally wrong. 
A person bound by a contract to do or not to do a thing may-
find it to his advantage not to keep his engagement, for the 
oblig·ation may be more onerous than the damages likely to 
be imposed for its breach, but the violation of the contract 
cannot be reg·arded as a contractual rig·ht. One party may 
notify the other party to the contract that he will proceed no 
further in its execution, and then it is for such party to accept 
the situation and terminate all relations, ·sue for the breach, 
or negotiate other terms for the performance of the duties 
imposed by the violated contract.'' 
THE PLAINTIFF . ACQUIESCED IN THE. DEFEND-
ANT'S CONSTRUCTION OF THE CON-
TR.ACT IF ONE EXISTED. 
The evidence on this Assignment of Error is likewise in 
no way disputed. Assuming that there was some misunder-
standing as to who was responsible, in its letter of June 4th, 
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the American Legion made its position perfectly clear. It 
further indicated to the plaintiff the course it- would follow 
by its note to Mr. Maury, which was acknowledged by him 
on June 6th. We see no necessity in quoting at length the 
evidence on this phase of the case, when in a few words Mr. 
Maury sums up his company's attitude on the defendant'.g con-
struction of the contractual relation, if any, existing between 
them at the time. It will be recalled that his letter did not 
actually deny that the defendant's contention was the correct 
one. He simply stated that his impression was not exactly 
that to be inferred from the letter. He made no reference 
to the responsibility of the Legion, stating that he would take 
the matter up with Messrs. Taylor and Bristow at a later 
date, On the same date he had an opportunity to assert his 
contentions, if he believed they were different from those of 
the defendant, because that was the day on which Elliott sent 
a check to Pollard and Thomas, notifying the plaintiff at 
the same time that he was doing so, so that the plaintiff could 
go down and get it. It would have been a simple matter if 
the plaintiff had thought the Legion had the contract direct 
with it to have so stated and cautioned it to hold the money. 
If it had done so, this litigation would doubtless never have 
arisen. J\!Ir. Maury's actions, in his own words, were as fol-
lows: . 
'' Q. What discussion went on after your letter of J nne 6th . 
until the August issue was completed, with the American 
Legion, in regard to the payment of your bill' 
"A. None went on. I went to the hospital early in July. 
''Q. From June 6th until the August issue was completed, 
there was no discussion with the American Legion in regard 
to your billY 
"A. None that I recall. 
'' Q. Was there any further disagreement after that over 
their letter of June 4th, or the contents of itY · 
''A. Not that I ·recall." (R., p. 80.) 
The evidence further shows that as a result of this acqui-
escence in. the construction of the contract, if there was one, 
which the defendant placed upon it, the defendant was al-
lowed, after having notified th~ plaintiff of its attitude, to 
fulfill its obligation with Pollard and Thomas (R., p. 146), 
whereas, a simple protest or active demand on the part of 
the plaintiff would most certainly have prevented this dis-
pute. This principle, known as "the doctrine of practical 
construction'', has long been recognized by our Court and is 
applicable to the situation under consideration. In 0. &J P. 
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Telephone Compamy v. Wythe Telephone Company, 142 Va. 
529, this Honorable Court said: _ 
''In Holland v. Vaughan, 120 V a. -328, 91 S. E. 124, it is 
said: 'No rule for the construction of written instruments 
is better settled than that which attaches great weight to 
the construction put upon the instrument by the parties 
themselves.' See Trigg v. Bucyrus Co., 104 Va. 86, 51 S. E. 
174; Butler Brothers v. Virginian Ry~ Co., 113 Va. 35, 73 S. 
E. 441. '' 
.. ' 'Under all the facts and circumstances of this case, we 
are of the opinion that as the appellee acquiesced in the con-
struction placed t:tpon the contract by the appellant, it is con-
cluded by •such acquiescence from now claiming a pro rate 
on 'through messages'.'' · 
This language is peculiarly applicable to the instant case. 
While the plaintiff may not have actually told the defendant 
that it would look to Pollard and Thomas for payment of 
the printing bill, its every action indicated to the defendant 
that it was doing so. In fact, Mr. Maury stated that he went 
to Pollard and· Thomas' office many times to collect the bill, 
but never went to the American· Legion office, or made de-
mand on it. This rule was followed in the later case of Moore 
v. C. & 0. Railway Company, 159 Va. 703, at page 730, where 
the Court quotes from the case of Janesville Cotton Mills v. 
Ford, 82 Wise. 416, 52 N. W. 764, 17 L. R. A. 564, as follows: 
"It is well settled that the practical construction placed 
by the parties in interest upon doubtful or ambiguous terms 
in a contract will exercise great and sometimes controlling 
influence in determining the construction, and such rule is 
founded upon manifestly just principles.'' 
It is submitted that Instruction No. 7 correctly set forth 
the law as defil).ed in the above cases, and there being no dis-
pute as to ·the facts set forth therein, or the conclusions to 
be drawn therefrom, the jury was not justified in finding 
contrary thereto. It is submitted that the verdict of the 
jury and the judgment of the Court is without evidence to 
support it and contrary to the law applicable to the facts 
involved in each of the instances above set forth, and this 
Court should set the same aside and enter final judgment for 
the defendant. 
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ASSIGN~fENT OF ERROR NOr 2 . 
. The Court er1·ed ingranting Plaintiff's Instruction No.1. 
This instruction (R., p. 159) referred to a defense which 
wa~ not asserted by the defendant and was objected to and 
excepted to by the defendant on that ground and on the 
grounds that there was no evidence to support it, and on the 
further ground that it was not a part of the plaintiff's case, 
as set forth in the notice of motion or in the bill of particu-
lars (R., p. 172). The effect on the jury from the defendant's 
point of view was misleading in that it injected an issue in 
the case which the defendant did not raise and which it did 
not attempt to pr9ve and 'vhich it in no way prepared itself 
to prove. Even if this IIonorable Court should hold that the 
instruction correctly stated the law applicable to the case, 
the jury was not justified in finding for the plaintiff under 
this instruction, because the undisputed facts showed that 
the plaintiff consented to the shift of responsibility, if it 
should believe that the defenda;nt attempted to shift respon-
sibility, by its passive acquiescence in allowing the defendant 
to believe it had a contract only with Pollard and Thomas and 
in encouraging the defendant in that belief by proceeding only 
against them for compensation for its work. 
ASSIGN~1:ENT OF ERROR :t{O. 3. 
The Court erred in granting Plaintiff's Instruction No. 3 .. 
The Court erred in granting tl1is instruction (R., p. 161), 
for the reasons stated in the exceptions (R., p. 173). · There. 
is no evidence that the defendant contracted with the plain-
tiff. It incorrectly states the measure of damages and ig-
nores the defendant's contention that the contract, if one 
existed, 'vas abrogated by its letter dated June 4, 1932 .. The 
reasons on which these exceptions are based, except as to 
the measure of damag·es, which will be hereafter discussed, 
are fully set forth in the discussion under the Assignment of 
Error No. 1. 
ASSIGNMENT OF ERROR NO. 4. 
The Court erred in amending Defendant's Instruction 
No. 10. · 
The purpose in requesting this instruction was to remove 
from the minds of the jury as much as possible the impres-
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sion that they most certainly received that the bond was for 
the protection of the vVilliam Byrd Press. Pollard testified 
that he made application for the bond the day after he was 
awarded the contract, that. is on April 22nd (R., p. 157). The 
bond was not obtained until May 25th because of the investi-
gation of the bonding company. 
The existence of. the bond and contract could not have 
been in any way connected with the contract if one existed 
between the plaintiff and defendant. Furthermore, the in-
struction stated, as offered, that the existence of the bond is 
not to be considered by the jury i·n determining whether there 
was a contract between the defendant and plaintiff. The 
instruction was contradictory, misleading to the jury, and the 
part added by the court was calculated to prejudice the de-
fendant. 
ASSIGN~IENT OF ERROR NO. 5. 
The Court erred in refusing Defenda;nt's Instruction No. 
1.03 and No. 104. 
As set forth under Assignment of Error No.1, an ordinary 
lay person could not have used plainer language to notify 
the pla:intiff that' the defendant was denying any further re-
sponsibility under its contract, if one existed. The plain 
meaning of the letter of J nne 4th was that the defendant 
would have no ·more dealings with the plaintiff in connection 
with the printing of the paper. We have already discussed 
the facts in connection with this aspect of the case and will 
not repeat them here. The principles laid down in the case 
of Rowland ·LU'mber C'ontpany v. Ross, supra, are applicable 
and are embodied in the instruction. In addition to this prin-
ciple, the instruction sets forth the duty of the plaintiff, after 
being notified of the repudiation; to minimize the damages, 
if any defenda·nt is liable for. .If the plaintiff had contended 
that there existed a contract between it and the defendant, it 
was its duty to sue for its profits rather than to arbitrarily 
continue the printing of the paper, which certainly was not 
requested by the defendant. Hannon v. Dusch, 154 Va. 356; 
Adam,s v. Indiana Company, 155 Va. 18. 
These latter principles are likewise applicable to defend-
ant's Instruction No. 104, 'vhich was refused by the Court 
to the prejudice· of the defendant. 
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CONCLUSION. 
For the reasons stated, your petitioner prays that a writ 
of error and supersedeas to the. judgment aforesaid be 
awarded it and the said judgment be reviewed and reversed 
and final judgment be here entered for the defendant, or 
that such relief may be granted the defendant as to this Court 
shall seem proper. 
And your petitioner will ever pray, etc. 
A copy of this p~tition was delivered to Mr. Robert G. 
Cabell, of counsel for the defendant in error, on the 18th 
day of January, 1936. 
Respectfully submitted, 
THE AMERICAN LEGION, DEPART-
MENT OF VIRGINIA. 
By PARRISH, BUTCHER AND PARRISH, 
Its Attorneys. 
I, Robert R. Parrish, an attorney practicing in the Su-
preme Court ·of Appeals of Virginia, do certify that in my 
opinion the judgment complained of in the foregoing petition 
is erroneous and that the same should be reviewed and re-
versed. 
Given under my hand this 18th day of January, 1936. 
ROBERT R. PARRISH. 
Received January 18, 1936. 
M. B. WATTS, Clerk. 
March 16, 1936. Writ of error and supersedeas awarded 
by the court. Bond $1,500.00. 
M. B. W. 
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RECORD 
VIRGINIA: . 
Pleas before the Circuit Court of the City of Richmond, 
held in the Court Room of said City in the City Hall there-
of on Wednesday the 18th day of September, 1935. 
Be it remembered, that heretofore, to-wit: A~ a -Circuit 
Court of the City of Richmond held in the court room of said 
City in ~he City Hall thereof on Tuesday the 7th day of Au-
gust, 1934, the following order was entered: 
Virginia: 
In the Circuit Court of the City of Richmond. 
The William Byrd Press, Incorporated, a corporation, Plain-
tiff, ~ 
against 
The American Legion, Department of Virginia, Defendant. 
·ORDE·R. 
This day came the Plaintiff, by its Attorney, arid on mo-
tion of the Plaintiff, by its Attorney, it is Ordered that this 
Notice of Motion be docketed, and the Defendant, by its At-
torney, filed its Counter Affidavit and put itself upon the 
Country and the Plaintiff likewise. · 
page 2 } Virginia: 
In the Circuit Court of the City of Richmond. 
The William Byrd Press, Incorporated, a corporation, Plain-
tiff, -
v. 
The American Legion, Department of Virginia, Defendant. 
NOTICE OF MOTION FOR JUDGMENT. 
To the American Legion, Department of Virginia: 
PLEASE TAKE NOTICE, that on the 7th day of August, 
1934, at ten o'clock A. M., or as soon thereafter as counsel 
may be heard, I, the undersigned, The William Byrd Press, 
Incorporated, shall move the Circuit Court of the City of 
Richmond, at the Court Room thereof, in the City of Rich-
mond, for· a judgment against you, The American Legion, 
16 Supreme Court .of Appeals of Virginia. 
Department of Virginia, for the sum of One Thousand Three 
IIundred Thirteen and Ninety-one-hundredths ($1,313.90) 
Dollars, with interest thereon from August 1, 1932, until paid, 
which said sum of money with interest as aforesaid is due 
from you to me by reason of the fact that in accordance with 
an agreement between us, 've printed for your account certain 
issues of. ''The Virginia Legionaire '', made stereotypes in-
cident thereto, paid postage incident thereto, and revised the 
mailing list incident to said publication, for which you became 
indebted to me in the sum of $1,846.13, upon which indebted-
ness .the sum of $532.23 has been paid to this time, leaving 
thereon a balance due of $1,313.90; And although 
page 3 ~ I have made repeated demands for payment of the 
same, you have. neglected and refused and still neg..: 
lect and refuse to pay the same, wherefore, this action is 
brought. 
A full ·account of this claim is filed with and duly verified 
by. affidavit. · 
- The account on which this suit is brought has been duly 
assessed for taxation as a part of the capital of the .plaintiff 
and has been taxed as such for each and every tax year sub-
sequent ·to 1932. 
WHEREFORE, I shall move for judgment against you as 
aforesaid . 
. Given under my hand this 30th day of June, 1934. 
THE WILLIAM BYRD PRESS, INCORPORATE-D. 
By: RICH~IOND MAURY, President. 
TUCKER, BRONSON, SATTERFIELD & MAYS, 
. . p. q. 
page 4 } THE AMERICAN LEGION, 
. DEP ARTA'IENT OF VIRGINIA, 
· · in account with · 
THE WILLIAM.BYRD PRESS, INCORPORATED. 
1932 
1\fay 5-14,500 copies May issue "The 
Virginia Legionnaire'' -4 pages 
12 ,000 cop~es . . · $195.00 
2;500 · additional copies @ 9.80 · 24.50 
Stereotypes 1.25 
Postage · 11.48 $232.23 
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June 7-14,900 copies June issue "The 
Virginia Legionnaire' '-8 pages 
12,000 copies 
2,900 additional copies @ $14.10 
Stereotypes 
Postage 
July 7-12,600 copies July issue "The 
Virginia Legionnaire' '-8 pages 
12,000 copies 











July 7-Correcting ~failing List July issue 69.92 
July 2~Correcting Mailing List August is-
~ ~~ 
July 28-12,900 copies August issue ''The 
Virginia Legionnaire-16 pages 
page 5 ~ 
12,000. copies 16 pages 656.80 
Two additional colors on page one 76.00 
900 add. copies @ $2.82 25.38 
Two extra colors on page one 
@ 40c 3.60 
Making stereotypes 1.55 
Postage 9.35 
June 7-By Cash 




State of Virginia,. 









I, M. L. Wad dill, a Notary Public in and for the City afore-
said, in the State of V.irginia, do certify that Richmond 
Maury, President of The William Press, Incorporated', plain-
tiff in this suit, appeared before me the 30th day of June, 
1934, in my city aforesaid and made oath that the facts set 
forth in the above notice and account are true. 
My commission expires Feb. 3, 1937. 
Given under my hand this 30th day of June, 1934. 
M. L. WAD DILL, 
1 I Notary Public. 
18 Supreme Court of Appeals of Virginia. 
page 6 ~ Virginia: 
In the Circuit Court of the City of Richmond. 
The William Byrd Press, Incorporated, a corporation, Plain-
tiff, 
1). 
The American Legion, Department of. Virginia, Defendant. 
COUNTER-AFFIDAVIT. 
Commonwealth of Virginia, 
City of Richmond, to-wit: 
Before me, Guy W. Respess, a Notary Public in and for 
the City aforesaid, Commonwealth of Virginia, this day per-
sonally appeared Henry M. Taylor, who, being duly sworn~ . 
deposes and says that he is Chairman of the Publication Com-
mittee and Agent of The American Legion, Department of 
Virginia, defendant in the foregoing action, and that the plain-
tiff is not entitled, as the affiant verily believes, to recover 
anything from the defendant on such claim. 
HENRY M. TAYLOR, 
Chairman Publication Committee and Agent of 
The American Legion, Department of Vir-
ginia. 
Subscribed and sworn to before me this 21st day of July, 
19·34. 
GUY W. RESPESS, 
Notary Public. 
My Commission expires : December 28, 1934. 
page 7 ~ And at another day, to-wit: :At a Circuit Court 
of the City of Richmond held in the Court Room in 
the City Hall thereof, Friday the 8th day of March, 1935, 
the following order was entered: 
Virginia: 
In the Circuit Court of ~e City of Richmond. 
The William Byrd Press, Incorporated, a corporation, Plain-
tiff, 
a,qalinst 
The American Legion, Department of Virginia, Defendant. 
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This day came the parties by their attorneys, and the de-
fendant by its attorneys filed its Plea of Non-Assumpsit, 
Statement of Grounds of Defense and Affidavit, ple~ded the 
general issue and put itself upon the Country and the plain-
tiff likewise and then came the jury, to-wit: s. a. Freeman, 
R. G. Creekmur, Walter E. Booth, Benjamin Quarles, Hugh 
Denoon, J. H. Chockley and A. Landrum Davis, being sworn 
to well and truly try the issue joined and having heard a part 
of the evidence, were adjourned until Monday morning at .ten 
o'clock. · 
page 7 a } Virginia: 
In the Circuit Court of the City of Richmond. 
The William Byrd Press, Incorporated, a Corporation, Plain-
. tiff, 
v. 
The American Legion, Department of Virginia, Defendant~ 
BII.JL OF P ARTIOULARS. 
For Bill of Particulars the Plaintiff says: 
1. The Plaintiff will rely upon the entire course of deal-
ing between the Plaintiff and the Defendant so far as ap-
plicable to this case. 
2. The Plaintiff will rely upon trade customs, usages, and 
practices, in the printing business in the City of Richmond, 
Virginia. 
3. The Plaintiff will rely upon its contract with the Defend-
ant evidenced by Plaintiff's estimate submitted to Defendant 
on or about March 28, 1932, pursuant to invitation for bid un-
der specifications submitted to the Plaintiff by the Defend-
ant on or about March 17, 1932; Plaintiff's bid having been 
accepted in behalf of the Defendant by W. Glenn Elliott and 
Henry M. Taylor, respectively. 
THE WILLIAM BYRD PRESS, INCORPORATED. 
By: ROBERT G. CABELL, 
ARCHl!B.A.LD G. ROBERTSON, 
Counsel. 
20 Supreme Court of Appeals of Virginia. 
page 8 ~ ·virginia: 
In the Circuit Court of the City of Richmond. 
The William Byrd Press, Incorporated, a Corporation, Plain-
tiff, 
'V. .: 
The American Legion, Department of Virginia, Defendant; 
PLEA OF NON-ASSUMPSIT. 
The said defendant, by its attorney, comes and says that 
it did not undertake or promise in manner and form as the 
said plaintiff hath above complained. And of this the said 
defendant puts itself upon the country. 
P AR.RISH, BUTCHER AND P ARR.ISH, 
p. d. 
STATEMENT OF GROUNDS OF DEFENSE. 
As its defense the said defendant assigns the following: 
1. The said defendant denies that it is indebted to the plain-
tiff in any amount whatsoever, as stated in the original no-
tice of motion. . 
2. · The said defendant denies that it entered into any agree-
ment, express or implied, with the said plaintiff, denies that 
the plaintiff sold or delivered supplies, materials or goods 
to it at its special instan<}e and request, and denies that said 
plaintiff performed· any work or labor for it at its special 
instance and request. 
page 9 ~ 3. The said defendant denies that it had any 
. agreement, as above set forth, with said plaintiff, 
but avers that if any agreement was made on its behalf with 
the said_plaintiff it was unauthorized by the said defendant 
and it is not bound thereby. 
· 4. The said defendant avers that any contract or agree-
ment which may have existed between plaintiff a.nd defendant, 
which it denies, was terminated and repudiated by its letter 
dated J nne 4, 1932, in which the plaintiff acquiesced. 
5. The said defendant avers that the contract for the ma-
terials and services set forth in notice of motion and amend- · 
ments thereto, if allowed, existed between the said plaintiff 
and Ernest C. Pollard and R. H. Thomas, doing business as 
The Virginia Legionnaire. 
6. The said defendant denies that the plaintiff is entitled 
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to recover any amount from it, and denies that the plaint~ff 
has sustained the damages complained of in its notice of mo-
tion and amendments thereto, if allowed. 
The said defendant reserves the right to amend its grounds 
of defense at any time it may be so advised. 
PARRISH, BUTCHER & PARRISH, 
p. d. 
page 10 ~ Commonwealth of Virginia, 
City of Richmond, to-wit: 
Before me, Walker C. Cottrell, Clerk of the Circuit Court 
of the City of Richmond, this day personally appeared Henry 
M. Taylor, who being duly sworn deposes and says that he 
is of the Publication Committee and Agent of The American 
Legion, Department of Virginia, defendant in the foregoing 
action, and that the plaintiff is not entitled, as the affiant 
verily believes, to recover anything from the defendant on 
such claim, and that the matters stated in the foregoing plea 
and grounds of defense are true. 
HENRY M. TAYLOR, 
Publication Committee and Agent of the 
American Legion, Department of Virginia. 
Subscribed and sworn to before me this 8th day of March, 
1935. 
W ALI{ER C. COTTRELL, Clerk. 
And at another day, to-wit: At a Circuit Court of the 
City of Richmond held in the Court Room in the City Hall 
thereof, Monday the 11th day of March, 1935, the following 
order was entered: 
page 1l ~ Virginia: 
In the Circuit Court of the City of Richmond. 
The" William Byrd Press, Incorporated, a Corporation, Plain-
tiff . 
' . agavnst 
The American Legion, Department of Virginia, Defendant. 
t 
This day came again the parties by their attorneys, ·and 
the jury, in accordance with their adjournment of the 8th, re-
22 Supreme ·Court of Appeals of Virginia. 
ported into Court and having fully heard the evidence, were 
adjourned until tomorrow morning at ten o'clock. 
And at another day, to-wit: At a Circuit Court of the City 
of Richmond held in the Court Room in the City Hall there-
of, Tuesday the 12th day of March, 1935, the following order 
was entered: · ' · 
page 12 } Virginia: 
In the Circuit Court of the City of Richmond.· 
The William Byrd Press, Incorporated, a Corporation, Plain-
tiff, . 
against 
The American Legion, Department of Virginia, Defendant. 
This day came again the parties by their attorneys, and the 
jury, in accordance with their adjournment of yesterday, re-
ported into Court and having fully heard the evidence and 
argument of counsel, were sent out of Court to consult of a 
verdict and after some time reported into Court with a verdict 
in the words and figures following: ''We the jury on the 
issue joined find for the plaintiff and assess his damages at 
$1,313.90 with interest at 6% per annum from August 1, 1932. 
S. C. Freeman, Foreman.'' 
The defendant, by its attorney, moved the Court to set aside 
the verdict of the jury as contrary to the law and the evidence 
which motion is continued. 
page 13 ~ Virginia: 
In the Circuit Court of -the City of Richmond, March 8, 1935. 
William ~yrd Press, Incorporated, 
'IJ. 
The American Legion, Department of Virginia. 
Appearances: Mr. Archibald G. Robertson and Mr. R. G. 
Cabell, for plaintiff; Mr. Robert R. Parrish, for defendant. 
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EVIDENCE FOR THE PLAINTIFF. 
RICHMOUND MAURY, 
a witness of lawful age, introduced on behalf of the plaintiff, 
was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Robertson: 
Q. Mr. Maury, your name is Richmond Mauryf 
A. That's right. 
Q. How old are you, Mr. M~ury 7 
A. Thirty-seven. 
Q. Where do you live f 
page 14 ~ A. Richmond, Va. 
Q. How long have you lived here Y 
A. Since the first week in January, 1924. 
Q. Are you connected with the William Byrd Press Y 
A. Yes. · 
Q. Is that a Virginia corporation with its principal office 
in the City of Richmond Y 
A. Yes. 
Q. What is your position with the William Byrd PressY 
A. President. 
Q. What are your duties as President of the William Byrd 
Pressf . 
A. Anything, practically anything, in the management of 
the business. 
Q. In addition to being President are you the General Man-
ager of the business f · 
A. Yes. · 
Q. Do you solicit new business f 
A. Yes. 
Q. Mr~ Maury, on or about August 20; 1929, did you submit 
estimates to the Virginia Department of the American Legion 
for the publication of their newspaper known as The Virginia 
Legionnaire f · 
A. I did. 
Q. How did you happen to submit those estimates f 
· A. I don't recall. I was probably called by their of.fice 
and asked to submit estimates. I just don't recall that at 
this time. 
page 15 ~ Q. Mr. Maury, are these the work sheets and the 
typewritten estimates for publishing The Virginia 
. Legionnaire that you submitted to the Legion on or about Au-
gust 20, 1929 Y 
A. (Examining.) If I remember correctly, those are the 
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first estimates that we presented about that time. They are 
not the ones, I think, by which the work was finally per-
formed. 
. -. 
}lr. Robertson: I offer these estimates and work sheets in 
evidence and ask that they be marked Plaintiff's Exhibit 
No.1. 
By Mr. Robertson: 
Q. 1\tir. Maury, after you submitted these estimates on or 
about August 20, 1929, were you requested by the American 
Legion to prepare specifications to be used in inviting bids 
for the publication of The ·virginia Legionnaire f 
A. Yes. 
Q. Do you recall who requested you to prepare specifica-
tions? 
A. It was probably in a discussion with Mr. Elliott. 
Q. Do you mean Mr. Glenn Elliott f 
.A. Glenn Elliott, Adjutant. 
Q. Where was the Richmond office of the American Le-
gionf 
A. In the Capitol Building. 
Q. Was that the only office they had in Richmond Y 
A. The only one I know of. 
Q. Who was in charge of that office¥ 
A. J\IIr. Elliott. 
Q. Did he have anyone assisting him? 
A. He had one and sometimes two stenographers .. 
page 16 } Q. Who was in actual charge of the office t 
A. Mr. Elliott. 
Q. Whom did yon have discussions with w~en you submitted 
estimates on or about August 20, 1929? 
A. I believe ~{r. Elliott. 
Q. Who asked you in September, 1929, to prepare specifi-
cations inviting bids for the publication of the Legionnaire! 
A. I believe Mr. Elliott. 
Q. In response to that request did yon prepare and for-
ward to him specifications¥ 
A. I did. 
Q. I hand you a letter addressed to Mr. Bristow, dated· 
September 13, 1929, with specifications attached, and ask you 
if those are the specifications that you submitted to the Ameri-
can Legion in response to the request of Mr. Elliott t 
A. (Examining) These are the specifications.: 
Mr. Robertson: I offer in evidence this letter addressed 
to Mr. M. E. Bristow, dated S'eptember 13,. 1929, with the I .( 
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specifications attached, and ask that they be together marked 
Plaintiff's Exhibit No. 2. 
(Letter here read to jury.) 
By Mr. Robertson: 
Q. Did you write that letter? 
A. Yes, ~hat is mine. . · 
Q. If Mr. Elliott had asked you to furnish specifications, 
how did you happen to transmit them to Mr. Bri::;" 
·page 17 ~ tow? 
A. When you asked n1e the question I said I 
thought it was 1Yir. Elliott. I don't know. That was six 
·years ago, a long time. I assumed it was Mr. Elliott; my deal-
ings were always with Mr. Elliott. 
Q. Do you know ~Ir. Bristow's connection 'vith the Legion? 
A. I don't know. He was connected with it at one time. 
· Q. On August 20, 1929, 'vas :Nir. Elliott's office in the Capitol 
or the State Office Building? 
A. The Capitol. . . . . 
· Q. Has it been continuously there since 1929 Y 
A. As far as I know. 
Q. Has Mr .. Elliott been .Adjutant of the American Legion 
and in that office continuously since 1929 Y 
A. Absolutely. · 
Q. After you had prepared these specifications and for-
warded them to Mr. Bristow, do you lmow whether, or not, 
bids were invited for the publication of the paper in confor-
mity with those specifications? 
A. I know that we were invited to bid on those specifica-
tions. 
Q. Did you get a written communication to. the William 
Byrd Press to bid? 
A. I did. . . . . 
Q. Is this the communication you received? 
A. (Examining) That.'s it, signed W. Glenn Elliott. 
Mr. Robertson: I offer in evidence this letter addressed 
to William Byrd Press by W. Glenn Elliott, De-
page 18 ~ partment .Adjutant, dated Richmond, Va., Septem-
ber 18, 1929, and ask that it be marked Plaintiff's 
Exhibit No. 3. (Said letter is here read to the jury.) 
By Mr. Robertson: . 
Q. Mr. Maury, I notice that this letterhead says, "De .. 
partment Headquarters State Office Building, Richmond, Vir· 
26 Supreme Court of Appeals of Virginia. 
ginia". Do you know whether, or not, Mr. Elliott used that 
letterhead lrom his office in the .State Capitol Building! 
A. I don't know. 
Q. That letter is signed by Mr. Elliott, is it Y 
A. Mr. Elliott's name is on there, yes. ,.. 
Q. Did you say that Mr. Elliott's office was in the Capitol 
Building or the State Office Building Y 
A. In the Capitol Building. 
Q. This letterhead says "State Office Building"! 
A. That's right. 
Q. Were your conferences with Mr. Elliott in the State 
Office Building, or the State Capitol Building Y 
A. The State Capit.ol Building is my recollection. · 
Q. Are these specifications set forth by him in the letter 
dated September 18, 1929, the same specifications that are 
set forth in your letter of September 13, 19297 
A. They appear to be, yes. 
Q. Was anything said about the Publication Committee 
when you made up your -estimate and submitted your bid? 
At any of those times was anything said about 
. page 19 ~ the contract having to be made by the Publication 
Comniittoo Y 
A. Not that I recall. 
Q. Did you bid in conformity with this invitation 7 
A. I did. 
Q. I hand you a letter addressed to Mr. W. Glenn Elliott, 
Department Adjutant, The American Legion, Departm-ent of 
Virginia, State Office Building, Richmond, Virginia, by The 
William Byrd Press, Incorporated, dated September 25, 1929, 
with estimf!.tes attached, and ask you if those are the ·esti-
mates you furnished in conformity with the invitation of Sep-
tember 18, 1929 f 
A. (Examining) Yes, these are the ones. 
Mr. Robertson: I offer in -evidence the letter last mentioned 
with the work sheets and estimates attached, and .ask that 
they all together be marked Plaintiff's Exhibit No. 4. (Letter 
here read to jury.) 
By Mr. Robertson: 
Q. Did you write that letter Y 
A. Yes. . 
Q. I notice that the letter is addressed to Mr. Elliott at the 
State Offiee Building. Do you know why it was addressed 
theref 
A. He may have had his office there. I know at one time 
when Mr. Kirsh was· adjutant it was in the State ·Capitol 
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Building. When it was moved to the State Office Building I 
don't know. 
page 20 ~ Q. Were you awarded the contract under your 
bidY 
.A; I was given the work to do and did it. It was ~ot until 
January, 1935, that the Legion ever awarded us a contract 
in writing. 
Q. How did you know that you were to perform that workY 
A. The material was turned over to us. 
Q.· How did yo~ get itt 
A. Called at the office and got it. 
Q. Who told you to come and get it f 
, A. Mr. Elliott. . 
· Q. Did anybody who styled themselves the Publication Com-
mittee ever call you to come and get it 7 
A. Not to my knowledge. 
Q. Did any Publication Committee ever call you up and 
tell you that you were going to get the contract Y 
A. Not to my knowledge. I don't recall knowing the mem-
bership of the whole committee at any time. 
Q. I notice that on the letter dated September 18, 1929, 
there is a pencil mark by No. 3. Do. you know what that is 1 
A. It looks like those were the specifications that were ac-
cepted, by which the work was to be performed. We sub-
mitted altogether four specifications. 
Q. Did the estimates that you submitted stipulate how far 
in advance of the publication date the copy shoy.ld be fur-
nished ·you 7 
A. I believe it did. 
page 21 ~ Q. Will you look through them quickly and see Y 
A. (Examining) We did not do it, no. 
Q. Did the American. Legion ever refuse to accept any 
copies of this paper because they were not gotten out on 
timef 
A. No. . 
Q. Did they ever refuse to accept it on account of not being 
properly done 7 
A. No. 
Q. Did Mr. Elliott ever express to you his satisfaction and 
appreciation of the manner in which it. was done 7 
A. Numbers of times. 
Mr. Parrish: We admit, Mr. Robertson, that the work 
has been satisfactory to date. There is no necessity of going 
into all that. 
Mr. Robertson: ·All right. 
2& S:upreme Court of Appeals of Virginia. 
By Mr. Robertson: . · · · 
Q. Now, Mr. Maury, the last estimate that I handed you was 
dated September 26, 1929. The next estimate ·that I have is 
dated March 28, 1932. Why are there no estimates in this 
file between September 26, 1929, and March 28, 1932? · 
A. Because no estimate was asked for in that time. 
Q. How was the paper issued during that time?-
A. Each month on the basis of our estimate of ·September 
26, 1929. 
Q. Did you continue to publish it between Septemher, 1929, 
and March, 1932, under a yearly contract or a monthly con-
tract! · · 
page 22 ~ A. It was on a six· months contract; they had 
the right to cancel after six months, and afte1· that 
· time we just took it from month to month. · 
Q. I hand you a letter addressed to William Byrd Press 
by W. Glenn Elliott, dated }.~larch 17, 1932, "ith specifications 
attached, and ask you whether you receiv-ed that letter and 
those specifications from the American Legion Y 
A. (Examining) Yes, that is correct . 
. Mr. Robertson: I offer the letter 'vith the specifications 
attached, and ask that they be marked Plaintiff's Exhibit No .. 
5. (Letter read to jury.) 
By Mr. Robertson: . 
Q. Are those specifications substantially the same as those 
you prepared for the Legion in.1929, with minor variations or 
differences? 
A. Substantially, yes. 
Q. Have the style and type of the publication continued 
the sam·e from 1929 to date, or have they been changed? 
A. Last fall we began printing on news-print instead of 
English finish paper; that is all the change I know of. 
Q. When you received this letter from Mr. Elliott, did you 
deal with any member of a Publication Committee? 
A. I did not. I would like to say that the envelope which 
carried the specifications may have been addressed to the 
Publication Committee, but it was delivered to Mr. Elliott 
Q. I hand you a letter addressed to Mr. D. R. 
page 23 ~ Wilson, Foreman of the composing room of the 
William Byrd Press, with the notation, ''Copy to 
Richmond Maury, President", dated April 9, 1930, and ask 
you if that letter was received by your foreman Gf 
Mr. Parrish: If Your Honor please, I object to that letter 
as irrelevant. 
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The Court: It is irrelevant. 
Mr. Robertson: All right, sir, I will not offer it. 
By Mr. Robertson: 
Q. Mr. Maury, I hand you two estimate sheets and six 
work sheets, the typewritten estimate being dated March 
28, 1932, and ask you if you submitted those estimates in 
conformity with an invitation extended to you, with specifi-
cations, by J\IIr. Glenn Elliott on March 17, 1932 Y 
A. (Examining) That is correct. 
}fr. Robertson: I offer 'in evidence the two typewritten 
estimates· with six work sheets attached, and ask that they be 
marked together Plaintiff's Exhibit No. 6. 
By Mr. Robertson : 
Q. I notice that one of the typewritten estimates has writ-
ten on it in ink the word "This" with a line over it and a 
line under it. What does that mean Y 
A. That means that is the one the· American 
page 24 ~ Legion accepted. 
Mr. Parrish: If Your Honor please, I object to the in-
ference that the witness is drawing as to the meaning of the 
word there. Unless he can show that one of the defendants 
was present when it was put there, his inference is inad-
missible. 
Mr. Robertson: r withdraw it. 
By Mr. Robertson: 
Q. Mr. }faury, I hand you one typewritten estimate with the 
word ''This" on it, dated }!arch 28, 1932, the word "This" 
being written in ink, and ask you if you actually published 
The Virginia Legionnaire in conformity with what is set out 
on that estimate sheet f 
A. Yes. 
Q. Now, ~r. Maury, wlien you actually proceeded to do the 
work, after you had submitted these estimates, how did you 
know that The William Byrd Press was going to do the work Y 
A. Because we were called up, as usual, to get the, material 
and put out the May issue. 
Q. Did you get any written communication that your firni 
was awarded the contract? . 
A. We didn't get it that time or the time before. 
Q. Did you ever get it 1 . 
A. Not until 1935, on figures asked for in 1934. 
Q. Was it transmitted by telephone or a personal call f 
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A. I don't know. I might have seen him in his 
page 25 ~ o'flice. 
Q. Do you kno'v who negotiated with you on 
those occasions? 
A. Mr. Elliott always called us up and Mr. Cottrell came 
·down to the plant. 
Note: Question and answer objected to, objection over-
ruled and defendant excepts. 
By Mr. Robertson: 
Q. When you proceeded to do the work in conformity with 
this estimate, did you hear anything about any Publication 
Committee? 
A. No. 
Q. Did anything tell you that the contract would have to be 
authorized by a Publication Committee Y 
·A. I have no recollection of it. 
Q. Did anybody tell you that the contract would have to 
be ratified by a Publication Committee! 
A. I have no recollection of it. 
Q. Did anybody tell you that you would have to talk to 
.anybody on the Publication Committee Y 
A. I don't recall it. 
Q. Prior to this controversy did you have any dealings 
with anybody on the Publication ·Committee? 
· A. I think when the paper first started I went to Henry 
Taylor, whom I had known for a number of years and been 
associated with, and told him that I would like to publish 
the publication and asked him for any help he could give. 
Q. When was the first issue gotten .out under the March 
28, 1932, estimate Y 
page 26 ~ A. It was mailed in May, the 5th of May, or 
thereabouts, the May issue. 
Q. Have you any recollection about when work was com-
menced on the May issue Y 
A. I have the work record, yes, sir. 
Q. Now, Mr. Maury, I hand you ·a letter addressed to 
American Legion, Department of Virginia, by The William 
Byrd Press, dated M.ay 10, 1932, with one typewritten esti-
mate and one work sheet attached, and ask you if you for~ 
warded that letter to the Richmond office of the American 
Legion? 
A. (Examining) That's right. 
Mr. Robertson: I offer that letter, typewritten estiMate 
The American Legion v. William Byrd Press, Inc. 31 
and work sheet in evidence, and ask that they be together 
marked Plaintiff's Exhibit No. 7. (Letter read to jury.) 
By M:r. Robertson: 
Q. Do you remember for what month of 1932 the convention 
number was? 
A. The August issue. . 
Q. After you submitted that estimate to the American 
Legion were you awarded the work to get out that special 
convention number 7 · 
A. We were awarded the work to get out the August issue. 
Q. Were you awarded this extra, special number! 
A. With the color on it, yes. 
Q. Were you awarded it orally, or in writing? 
page 27} A. I don't remember. I know it was not in writ-
ing; we have no writing on it. 
Q. Do you know who awarded it .to you, or how .it was 
awarded to you? 
A. I don't know. We did the work. 
Q. In connection with this work did you talk to anybody 
on any Publication Committee 7 
A. No, not that I recall. 
Q. Were you told by anybody that any Publication Com-
mittee would have to ratify or authorize the agreement for 
that work? 
A. No. 
Q. Mr. Maury, I hand you a letter addressed to Richmond 
Maury, President, The William Byrd Press, Richmond, Va., 
by W. Glenn Elliott, Department Adjutant, American Legion, 
dated J nne 4, 1932, and ask you if you received that letter 7 
A. (Examining) That is correct. 
Mr. Robertson: I offer that letter in evidence and ask that 
it be marked Plaintiff's Exhibit No. 8. (Letter read to jury.) 
By Mr. Robertson: 
Q. Now, Mr. Manry, the estimate that you furnished the 
Legion in March, 1932, for a twelve months' period, were 
the prices in t}lat estimate based on the consideration that 
the work would be done from month to month, and might be 
expected to be composed of twelve issues extending over a 
twelve months' period? 
· · A. Based on twelve issues extending over a 
page 28 } twelve months' period. That is customary in the 
printing business. 
Q. Did the fact that you would be. doing the work on the 
tw~lve months' period in any way affect the prices that you 
quoted? 
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A. That is always a consideration in buying supplies and 
in familiarizing the shop with the work. They are more fami-
liar wit.h the subsequent work and do not require so much 
oversee1ng. 
Q. Did the fact that they were going to be published over 
a twelve months' period affect your prices? 
A. Yes, sir. 
Q~ Did that make your prices higher, or lower, or the same Y 
A. It makes them more favorable, buying in quantities. 
· Q. Did that fact influence your price downwards when you 
quoted the March, 1932, estimate? 
A. Our price was approximately five per cent lower, be-
ginning in May. 
Q. Do you mea.n that when you submitted your prices in 
March, 1932, beginning with May, 1932, you quoted them prices 
approximately:-five per cent lo\ver than you gave them before 
going on the month to.month basis! 
A. That is correct? 
Q. Had you lmown Mr. R. H. Thomas . prior to the letter 
of June 4, 1932 f 
A. I had not. 
page 29 ~ Q. Did you kno\v him personallyf 
·A. No, sir. 
Q. Had you known Mr. Ernest C. Pollard f 
A. I had kno\vn him very well. 
Q. Where had you known him Y 
A. I had worked with him four or five years on the Times-
Dispatch. · . . 
Q. Had you met him from time to time in connection with 
getting copy and the advertisements they set out in the dif-
ferent issues of the Legionnaire? · 
A. Mr .. Pollard was their advertising man. During the years 
we had ~~n handling the Legionnaire he handled the adver-
tising material, I can remember five in there from time to 
time; and I think also during those months Mr. Pollard also 
handled the news. 
Q. Do you know why their advertising·men were changed 
so often instead of being the same people Y 
Mr. Parrish: If Your Honor please, I o-bject to that. I 
think it is entirely immaterial. 
The Court:· I think it is immaterial. 
By Mr. Robertson: 
Q. Did Mr. Pollard handle their advertising during that 
five years' period continuously, or did he come and go r 
A. I am under the impression that he came and went. 
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Q. Do you know whether, or not, he toured the State in the 
effort to obtain advertising? 
A. You mean before he took over this? 
page 30 ~ Q. Yes. 
A. I don't know. 
Q. I notice that this letter dated June 4, 1932, states that 
you would have to look to Thomas and Pollard beginning with 
the May issue. When you got this letter in J nne, had the 
May issue gone out, or not? . 
A. Oh, yes, the 1vlay issue had gone out a month before. It 
'vent~ out on May 5th. 
Q. So when they told you on June 4th that, commencing with 
the May issue, you would have to look to those other gentle-
men, the May issue had already been completed and dis-
tributed? 
A. That is correct. 
Q. Now when you got the letter of June 4th telling you to 
look to those other gentlemen, had you done aJ;l.y work on the 
June issue~ 
.A. The June issue was on the press. It so happened that 
Saturday was June 4th and that letter was received on June 
6th, and the paper was mailed June 7th. 
Q. When you got that letter had you done any work towards 
getting out the July issue? · 
A. No. 
Q. When you got that letter had you done any work to-
wards getting out the August issue, which was the convention 
issue? 
A. Yes. 
Q. What work had you done on that 1 
A. We had printed some of the outside pages 
page 31 ~ for use in soliciting advertising. 
Q. Were you going to furnish them with ~ 
dummy or model that they could use in soliciting adver-
tising? 
A. That's the idea. 
Q. Did you furnish it to them? 
A. Yes . 
. Q. That letter is addressed to you by W. Glenn Elliott, 
Department Adjutant, and I will read it once more·. (Re-
reads Exhibit No. 8.) I notice that nothing is said in there 
about any Publication Committee? 
A. No. 
}.fr. Parrish: Did you read the postscript to it? 
.Mr. Robertson : I beg. pardon, here is the postscript: 
''Copy to M. E. Bristow, Chairman, Publication Committee.'' 
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By Mr. Robertson:· 
Q. Did you know at that time that he. was the Chairman 
of the Publication Committee Y 
A. I can't say I did or did not. 
Q. Did you have any conversation with J\{r. B.ristow prior 
to that time Y 
A. I don't recall any prior to that time, no. 
Q. I hand you carbon copy of a letter addressed to Mr. W. 
Glenn Elliott, Department Adjutant, The American Legion, 
Department of Virginia, by Tlie William Byrd Press, Incor-
porated, dated June 6, 1932, with the initials 
page 32 ~ '' R. M. '' in the corner, and ask you if you addressed 
that letter to Mr. Elliott Y 
A. (Examining) That is correct. 
Mr. Robertson: I offer that letter in evidence and ask 
that it be marked Plaintiff's Exhibit No. 9. (Letter read to jury . .) 
By Mr. Robertson: · 
Q. Mr. Maury, when you were notified that you must there-
after and theretofore look to Messrs. Thomas and Pollard 
for payment for the work that you did, did you agr.ee to look 
to them and release the Legion Y 
A. I never· did. I never agreed to take them as the final 
financial responsibility. 
Q. Did you know what was the standing of those gentle-
men as credit risks? 
A. I had been informed about Mr. Thomas and I knew Mr. 
Pollard personally,. 
Q. How long had you known Mr. Pollard Y 
A. Since 1924, roughly. . 
Q. Did you regard them as good, bad or indifferent credit 
risks? 
A. My information on Mr. Thomas-
Mr. Parrish: If Your Honor please, I object to that as 
hearsay. 
By Mr. Robertson: 
Q. Did you, yourself, regard them as good, bad, or indif-
fer(mt credit risks Y 
page 33 ~ Mr. Parrish: I don't know whether it is proper 
for the witness to state how he regarded them, 
unless he knows their standing. 
Mr. Robertson: I will strike it all out and start again. 
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By Mr. Robe·rtson: 
Q. On June 6, 1932, did, or did not, you know the reputation 
of Mr. Pollard in Richmond as a good, bad, or indifferent 
credit riskY , 
A. I would say-I am sorry-very bad. 
Q. I will ask you if, on or about June 6, 1932, you khew 
the reputation of Mr. R. H. Thomas in Richmond as a good, 
bad, or indifferent credit riskY 
A.· I had never had any personal dealings with Mr. Thomas. 
Q. Did yon know on June· 6, 1932, the general reputation of 
Mr. Thomas in Richmond in regard to drinking? 
Mr. Parrish: If Your Honor please, I object. The witness 
has said that he did not make any agreement with Thomas 
and Pollard and that their credit was poor. If he had any 
further reasons I don't see the necessity of going into them. 
By Mr. Robertson: 
Q. I ask you did you know on June 6, 1932, what Mr. 
Ernest C. Pollard's reputation in Richmond was as to drink-
ing whiskey to such an extent as to render him in-
page 34 } efficient in his work Y 
Mr. Parrish: If Your Honor please, I object. 
The Court: If you were to answer the question which Mr. 
Robertson propounded to you in the affirmative, was that one 
of the reasons why you did not enter into a contract with 
Mr. Pollard? 
Witness: Absolutely. 
Mr. Parrish: The point I am making is· that there has been 
no suggestion whether Mr. Maury was asked or not asked 
.to enter into a contract with Mr. Pollard, and for that reason 
I don't think the questions are relevant. 
The Court: He may answer the question. 
Mr. Parrish: We except. 
. . 
A. He was not efficient at that time. 
By Mr. Robertson : 
Q. Was that due to his drinking f 
A. It was due to his drinking, yes. 
Q. In view of your knowledge of Mr. Pollard as a bad 
credit risk, and due to your kilowledge of his habits, were 
you willing or unwilling to accept him as the person to whom 
you would look for payment for the work you did for the 
American Legion and let the American Legion out, or en-
deavor to hold the American Legion? . -· 
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A. I would not have thought for a minute of making the 
substitution. · 
· · Q. Did yon insist on looking to the American 
page 35 ~ Legion Y 
A. I always insisted on it. No invoices we ever 
sent were sent to anybody except the American Legion. 
The Court: Did you send out invoices monthly! 
Witness: Monthly. 
By Mr. Robertson: 
Q. I notice in this letter, you say this : 
"Friday, I believe it was, I had a long visit with Henry 
Taylor standing in the Capitol Square~ We discussed the 
question of responsibility and the impression I received 'vas 
not exactly that to be inferred from your letter." 
I ask you, in the conversation ·with Mr. Henry Taylor, did you 
agree to the ·substitution of Thomas and Pollard for the 
American Legion as the ones who would pay youY 
A. I have never agreed to any substitution. I was always 
assured that the American Legion would pay .. 
Q. Did you refuse the substitution f 
A. I have refused it by not accepting it. 
Q. Did you say that you billed Thomas and Pollard or the 
American Legion 1 
A. Always the American Legion. _ 
Q. What did you mean whe~ you said in that letter that 
your impression was not exactly the same as what appeared 
from Mr. Elliott's letter, that you were going to substitute 
Thomas and Pollard? 
A. May I go back a little further before answer-
page 36 ~ ing that question f 
Q. Yes, sir. 
A. Before I received the written, formal letter there was 
talk that this thing might be done. I never accepted the sub-
stitution. I discussed it with Mr. Elliott. I was assured that 
the American Legion would finally pay in these words : ''We 
pay Thomas and Pollard $200 a month which is approximately 
your bill ; if they don't pay you, we will turn that money 
over to you.'' My idea then was to take money wherever 
it came from, but I looked to the American Legion. . . · ) 
Mr.· Parrish: When did you have that conversation T 
Witness·: I ~an't tell you. the date. It was prior to the 
time· of the official notific.at~on. Thi;ngs (lrifted along and in 
May we were asked to .submit prices on the extra, colored· 
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August issue. It was obvious to me that the American 
Legion could not pay me out of the $200 a month for any 
such issue as that. I met Henry Taylor in the Capitol 
Square on June 3rd, the day before the official notice was 
written-
Mr. Parrish: Just a minute. If Your Honor please, before 
he answers that question in the record I would like to have 
the jury excluded to see whether, or not, it is proper. 
Note: The jury were then sent out of the court room and 
the following evidence was heard by the Court in their ab-
sense. 
page 37 r Witness: I saw Henry Taylor in the Capitol 
. Square ; I understood he was a member of the Pub-
lication Committee; and I said to Jienry that we could not 
go ahead wit~ out the assurance that . the American Legion 
was going to pay for this big issue, the convention issue. He 
said: ·"You don't have to worry about their paying or falling 
down on the payment; we have a bond gotten for the specific 
purpose of indemnifying the American Legion against failure 
on the part of those other people to perform their contract 
with the American Legion." I had no contract with 
Pollard and Thomas and that is why, on receiving the 
letter dated the next day, I wrote and told Glenn Elliott that 
my understanding was an entirely different one from what he 
states in his letter. His letter is not marked as coming from 
the Publication Committee at all, and I had a talk at that 
time, as I thought, with a member of the Publication Com-
mittee. · 
Mr. Parrish: If Your Honor please, I object to that, on 
the ground that it is irrelevant in this action whether there 
was an indemnifying bond betwoon Pollard and Thomas and 
the American Legion. By the statement of the witness it 
was obviously not for the. protection of the William Byrd 
Press. 
Mr ~ Cabell : We, of course, contend that it does have a 
· direct bearing on the two questions in issue here-
page 38 ~ first~ 'vhether there was any c9ntract with Pollard 
and Thomas and, second, whether there was an 
HCceptance by The William Byrd Press accepting the respon-
sibility of Thomas and Pollar<:l and also releasing the 1\.m~_ri­
cari Legion. 
Mr. Parrish: I ask Your Honor, if you ~dmit it, to caution· 
the jury that the· bond was not a promise to pay or _guaran-
tee Thomas and Pollard's obligation to The William Byrd 
Press, but it only goes to show whether there was a contract 
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between The William Byrd Press and the American Legion. 
In other words, our contention is going to be that there was 
a direct contract between T:Q.e William Byrd Press and Pol-
lard and Thomas ; and if that contention is sustained it might 
now be said that we were undertaking to guarantee the per-:-
formance of the contract of Pollard and Thomas with the 
Press;_ and that is the reason I ask you to caution the jury 
on that phase of the case. 
Note : The jury then returned to the cqurt room and heard 
the following evidence. 
By Mr. Robertson_: 
Q. Mr. Maury, I note that in the letter addressed by The 
William Byrd Press by you to Mr. Elliott, dated June 6, 1932, 
the following statement a:ppears : 
"Friday, I believe it was, I had a long visit with Henry 
Taylor standing in the Capitol .Square. We discussed the 
question of responsibility and the impression Ire-
page 39 } ceived was not exactly that to be inferred from your 
letter.'' 
What was your conversation with Mr. Henry Taylor on the 
proceding Friday in the Capitol SquareY 
Mr. Parrish: If Your Honor please, I object on the grounds 
that I stated to the Court before, and on the ground that it 
has not been shown that Mr. Taylor was authorized to bind 
the defendant. · 
The Court: Mr. Maury testified that he was on the Pub-
lication Committee. 
Witness: I testified that it was my understanding at that 
time that he was on the Publication Committee. 
Mr. Parrish: I object on the further ground that even 
if he was a member of that Committee, he was not authorized 
to make the statement that is said to have been made to Mr. 
Maury; that is, assuming that he is going to make the same 
answer now as he made in the absence of the jury. 
Mr. Robertson: Strike that question out. 
By Mr. Robertson: 
Q. Mr. Maury, when you received the letter from Mr. Elliott 
addressed to you on June 4, 1932, and you replied to him on 
1June 6, 1932, stating that your understanding was not that 
set out in his letter, did you at any time agree with anyone 
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that you would no longer look to the A.n,eri~ 
page 40 ~ Legion for the payment of your printing bill, but 
would look to Thomas and Pollard Y 
A. I did not. . 
Q. Did. you insist, regardless of anything injected into the. 
situation, that you would hold the American Legion upon its 
contract with you as responsible for your printing bill t 
A. I did, and I invoiced the American Legion every month 
for the printing bill. · 
The Court: During the four months ·in question, when you 
sent monthly statements to the American Legion, did they re-
turn them, or communicate with you telling you to look to 
these two, Pollard and Thomas 7 
Witness: They did not, with the exception of the letter 
that has been read, of course. 
By Mr. Robertson: 
Q. Mr. Maury, I hand you a letter. addressed to Yirgini~ 
IJegionnaire, Richmond, Virginia., by The William Byrd Press, 
Incorporated, dated June 10, 1932, saying that you had printed 
14,900 copies of the June issue of the Virginia Legionnaire. . 
Did you send that letter to the American Legion Y 
A. (Examining) It has not my initials on it. It might be 
mine or the office manager's. 
Q. It is a letter from your .files Y 
A. It is a letter from my files and says that 
page 41 } number was printed. 
Mr. Robertson: I offer that letter in evidence and ask 
that it be marked Plaintiff's Exhibit No. 10. (Letter read 
to jury.) 
By Mr. Robertson: 
Q. Mr. Maury, I hand you a letter addressed to Mr. Henry 
M. Taylor by The William Byrd Press, Incorporated, dated 
September 23, 1932, with an attached statement consisting 
of seven sheets, the letter bearing your initials in the corner, 
and ask you if you forwarded that letter to Mr. Taylor on 
that date with those enclosures! 
A. (Examining) I did. 
Mr. Robertson: I offer that letter with all the enclosures 
in evidence and ask that they be marked Plaintiff's Exhibit 
No. 11. (Letter here read to jury.) , __ 
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By Mr. Robertson: 
-· Q .. Now, Mr. Maui;y, I hand you one of the ~tatements en-
closed in that letter, dated May 5, 1932, shoWing aggregate 
amount of charge of $232.23, and ask you if that is the charge 
ron submitted on that date and represents a part of the charge 
1n controversy here Y . · 
A. That is a part of the charge for the four months. 
Q. I show you a similar statement dated June 7, 1932, show-
ing an aggregate charge of $383.26, and ask you if that is a 
part of the charge in. controversy here f 
· A. That's right. 
page 42} Q. I show you a similar statement dated June 
. 7, 1932, showing an aggregate charge of $346.59, 
and ask you if that is a part of the amount in controversy 
here! . _ · 
A. That's right. 
Q. I hand you another statement dated July 7, 1932, show-
ing charge for correcting mailing list for the July issue, $69.92, 
and ask you if thaf.is a part of the amount in cQntroversy 
heref 
:· A. As far as I know that is. I haven't the records before 
me. That is made from the records. 
Q. And that is in addition to what is shown on the other 
July statement? 
A. That's right. -
Q. I hand you this statement dated July 28, 1932, for cor-
recting mailing list, August issue, $41.45, and ask yon if that 
is a part of the charge in controversy here f 
A. It is, from our records. 
Q. I show you another statement dated July 28, 1932, show-
ing an aggr~gate charge of $772.68, and ask you if that is a 
part of the amount in controversy here f 
A. That is, from our records. _ _ . 
Q. I hand you a statement on white paper ·dated Septem-
ber 26, 1932, ·showing charges aggregathig $1,846.13, subject 
to credits aggregating $532.23, leaving a balance of $1,313.90, 
and ask you if that is the principal amount in controversy 
here! / · · · 
_ A. That is according to our recorQs, yes. . 
page 43 ~ Q. Have yon demanded payment Qf that fr.om 
the American Legion f · 
A .. Yes. That was the original bill and that was sent to 
the American Legion. - · · 
: Q. Has any part of that cbarge been paid? 
A. The $1,313.90? .. 
Q. Yes. 
A. No .. 
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Q. Has any interest been paid on it since August 1, 1932? 
A. No. 
Q. Mr. Maury, I hand you copy of a letter addressed to 
Mr. Henry M. Taylor, Publication Committee The Virginia 
Legionnaire, Richmond, Virginia, by The William Byrd Press, 
Incorporated, dated September 23, 1932, the letter bearing 
the initials '' R. 1\L'' in the corner under the signature,- and 
ask you if that is a copy of the letter you addressed and for-
warded to ~{r. Taylor on that date 1 
A. (Examining) This is the letter I wrote Mr. Taylor after 
I had conferences on tl1e payment of the bill. 
Mr. Robertson: I offer this letter in evidence and ask that 
it be marked Plaintiff's Exhibit No. 12. 
Mr. Parrish: If Your Honor please, a portion of the let-
ter that Mr. Robertson is about to read is based on the au-
thority of Mr. Taylor, which has not been proved. I admit 
he was a member of the Publication Committee, but he did 
not have the authority to make the admissions that 
page 44 ~ Mr. Maury claims. 
The Court: Did the members of the Publication 
Committee have equal authority¥ 
Mr. Parrish: No, sir. We admit that they are not bound 
by secret limitations, but they must deal with persons who 
are authorized to deal, and if they had taken the slightest 
trouble they would have found out from the minutes that 
the chairman 'vas the only one who had authority. 
The Court: I am going to admit that. When a member 
of the Publication Committee dealt 'vith a contractor of the 
American Legion as in this case, I think he would have the 
right to assume that the member of the committee stated 
the. views of the committee and that he had the right to do 
it. I do not think that when he was dealing with a man of 
reputation and standing, he had to go to the min1,1tes. 
~fr. Parrish: We except for the reasons given. There is 
another portion of the letter that we object to for the reasons 
given Your I-I on or this morning. I assume that Your Honor 
is going to overrule that objection, and I except. 
Note : Said letter is h~re read in evidence to the jury 
and filed, marked as stated. 
By Mr. Robertson: 
Q. Mr. Maury, don't answer this question until the Court 
rules on it. What was the conversation you had 
page 45 ~ with Mr. Henry Taylor in the Capitol Square 
shortly prior to June 7, 1932, regarding the at-
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tempted transfer of this obligation to Thomas and Pollard 
and the bond that the American Legion had taken Y 
Mr. Parrish: If Your Honor please, we object for the 
reasons before stated. 
The Court: I will let your objection and exception run all 
the .way through. 
By Mr. Robertson: 
Q. State what your conversation was in the Capitol Square 
in June, 1932, with Mr. Henry Taylor, when they told you 
about the transfer of the obligation to Thomas a.nd Pollard, 
and what he told you about the bond. 
A. This is the question I answered a little while ago by 
going back to the earlier discussions with Mr. Glenn Elliott. 
Isn't it already in the reco.rd? 
Mr. Parrish : No, it i~ not in the record. 
The Court: Give the conversation in the Capitol Square. 
Witness : As the letter points out, I felt I had assurance 
from the Adjutant's office that the sum of $200 a month would 
be turned over to us if Thomas and Pollard did not pay us 
.our money. We were looking to Thomas and Pollard only 
as a place to get our money. So when the big August issue 
came up, a large edition and in color, I met Mr. 
page 46 ~ Henry Taylor in the Capitol Square and told him 
that I thought the $200 a month the American 
Legion gave them might not take care of our account. He 
told me I need not worry, that the American Legion had a 
bond indemnifying them against loss in their dealings with 
Thomas and Pollard, just in view of circumstances that were 
about to arise. . 
The Court: ·Gentlemen of the jury, with reference to the 
bond indemnifying the American Legion, you will only con-
sider that, in reaching your conclusion as ·to whether, or 
. not, there was a contract between the two parties here for 
one year or twelve months, and also whether, or not, there 
was a substitution, accepted by Mr. Maury, of Thomas and 
Pollard in place of the American Legion. 
By Mr. Robertson: 
Q. Mr. Maury, in your conversation with Mr. Taylor did 
you agree to release the American· Legion from liability for 
your bills a.nd look solely to Thomas and Pollard, or not f 
A. I never agreed to release the Legion from their contract. 
As I stated, I was willing to take the money from Thomas 
and Pollard, or any one else, but I always held the Ameri-
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can Legion responsible, I always hilled the Anlerican Legion, 
and I had no idea, as I have testified, of accepting these 
other parties as a credit risk. 
Q. I hand you a letter addressed to Mr. Rich-
page 47} mond Maury, The William Byrd Press, Incorpo-
rated, signed by Henry M. Taylor, Chairman Pub-
lication Committee, dated September 24, 1932, and ask you if 
you received tha.t letterY 
A. (Examining) That is coiTect. 
Mr. Robertson: I offer this letter in evidence and ask 
that it be filed, marked Plaintiff's Exhibit. No. 13. 
Note: Said letter was marked as stated and read in evi-
dence to the jury . 
. By Mr. Robertson: 
Q. Now, Mr. Maury, it is necessary to go back and take up 
the different propositions in this letter. The first sentence 
is: 
"The Publlcation Committee did request bids for publish-
ing the Virginia Legionnaire last March,''-
It was in response to that that you submitted your bid in 
March, 1932, was it 1 
A. That's right. 
Q. (Reading) ''but did not make a new contract with the 
William Byrd Press, Inc., as a result of those bids,''- After 
you submitted your bids in March, 1932, did you get the ma-
terial and do the work on the basis of those ·bids Y 
A. Just as much so as we do in 99 per cent of our work. 
When the work was billed it was on the basis or the new bids, 
five per cent below the old estimate. 
Q. You said you were told to get the copy from 
page 48 ~ Mr. Elliott's office. Was that the rule Y 
A. Occasionally somebody brought in some. I 
know an advertising man sometimes brought down some-
thing. Pollard would bring down some. I remember that two 
young men working on the Northside for the American Legion 
brought down some from time to time. · 
Q. Mr. Taylor then says in his. letter: ''but continued to 
operate on a monthly basis under the old agreement.'' After· 
you submitted your bids on March 28, 1932, and they told 
you to get the copy and do the work, did you bill them for 
t4at under your bid of March 28, 1932, or in the way you· were 
doing prior to March 28, 1932 Y _ · 
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A. Under our estimate of March 28, 1932, for the twelve 
months of the contract. 
Mr. Parrish: If Your Honor please, I wish to make an 
objection to what the witness ha.s stated at this time, on the 
ground that he has· not said that the American Legion turned 
the work over to them. He said, 'it was turned over to us to 
perform'. If he is going to answer the allegations of that. 
letter, I think he should state that the 'vork 'vas turned over 
to them by the American Legion. 
The Court: If he knows the facts he can state them. He 
has stat.ea~ the facts, he has stated by whom he was em-
ployed. 
Mr. Parrish : If he did1 I did not understand 
page 49 ~ it. . 
· The Court: He said that sometimes he got it 
from the American Legion's office,_ and sometimes one man 
brought it in and sometimes another. 
Mr. Parrish: I am speaking about after the new bids. 
were submitted on March 28th. They contend that a new 
contract was entered into for twelve months. I never heard 
him say whether he was given the contract. 
The Court: He said that his bid wa.s five per cent lower 
than his previous bid, and pursuant to that bid t4e work 
was given to him. . 
Witness: I cannot say that in any particular case Mr. 
Elliott took up the telephone ·and said, "Send up for the 
copy". But I know this: that it cam~ in 1932 as it came in 
1929 and as it came in 1933. Whether somebody brought it 
down or we sent up for it I don't know, but ther:e was noth-
ing to indicate to us tha.t there was a change at that time 
which was early in April. 
By Mr. Robertson: 
Q. · Ha.ve you ever at any time received _any copy or data 
that purported to· be from the American Legion for pub-
lication in the Virginia Legionnaire which turned out not 
to be from them and not to be for The Virginia Legion-
naire? · · 
A. Not that I know of. 
Q. Did anybody ever come down and try to put stuff over 
on you, stating tha.t it ought to go in The Legionnaire and it 
· turned out afterwards that it did not belong in 
page 50 ~ The Legionnaire T 
A. No. 
Q. 1 notice that the S'Pecifications under which. you sub-
mitted your bid of March 28, 1932, say this: 
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''There is now being published by The American Legion, 
Department of Virginia, an official publication known as ''The 
Virginia Legionnaire". This publication is owned by the 
Virginia Department, and is operated under the direction 
of a Publication Committee. 
''This Committee has been directed to secure bids from 
competent printers for the printing and mailing of this paper 
for a 12 months period beginning with the May 5th issue.'' 
After you submitted your bids pursuant to that specification 
and did the work, were you doing the work on a monthly basis 
or were you doing it pursuant to this specification which 
states '!for a 12 months period beginning with the May 5th 
issue''? 
1\'lr. Parrish: If Your Honor please, I object to that as 
calling for a conclusion. 
The Court: Objection sustained. 
By Mr. Robertson: 
Q. Mr. Taylor continues: I ., 
"The Publication Committee has never made any con-
tracts to extend beyond the Department Convention which 
may continue or discontinue the publication of The Virginia 
Legionnaire. '' 
page 51 ~ I-Iad you ever heard before that time that. they 
· could not make contracts to extend beyond the con-
vention number Y · 
A. Absolutely not. The twelve months period extended 
beyond that. 
Q. When was the convention held? 
A. In August. 
Q. And under the twelve months period your bid extended 
to May, 1933 ¥ . , 
A. That's right. . . 
Q. And that was beyond August. Mr. Taylor then says: 
''The conversations referre,d to in your letter 'vith th.e 
Department Adjutant and a member of the Publication Com-
mittee took plaoo prior to the written notice advising you 
of the contract with ~fessrs. ThQmas and Pollard." 
Who was the member of the Publication Committee wi~h 
whom you had that conversation? 
A. Mr. Taylor himself. 
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Q. Did that conversation take place before they notified 
you of transferring the contract to Thomas and Pollard Y 
A. The letter I received was written the day after that con-
versation. 
Q. When did you hear that they were trying to make the 
transfer? 
A. Several weeks before, just when I don't know, that they 
had these plans under foot. 
Q. Mr. Taylor then says: "These statements 
page 52 } were unofficial and could not bind the American 
Legion, Department of Virginia." Did Mr. Tay-
lor, when he was talking to you, tell you that he was talking 
unofficially· and not talking for the Publication Coii\IDitteeY 
A. I have certainly no recollection of it. . 
Q. Did Mr. Elliott tell you that he was speaking unofficially 
and not as Adjutant of the Legion Y 
A. No. 
Q. Mr. Taylor continues: 
. ''The Publication Committee directed the Department Ad-
jutant to notify all persons a.nd firms connected with the 
publication of the Virginia Legionnaire of the agreement 
entered into ·with Messrs. Thomas and Pollard on May 25·th.'' 
The other part speaks for itself. Now this is signed, "Henry 
M. Taylor, Chairman, Publication Committee". Will you 
(Mr. Parrish) accept that as proof that he was Chairman, 
or do you want me to prove it Y 
Mr. Parrish: He was Chairman at the. time that letter 
was written. He was made Chairman at the August con-
vention, 1932, but was not Chairman before. 
By Mr. Robertson: 
Q. When you talked to Mr. Taylor in June, did you know 
who the other members of the Publication Committee wereY 
A. No. I don't think I have ever known. We are printing 
for them now and the only thing I know is the 
page 53 } name of the Chairman. 
Q. In view of Mr. Taylor's statement that the 
May, June and July issues were printed under the old con-
tract and not in pursuance of your bid of March 28, 1932, 
I hand you two statements attached together, both dated 
April 2, 1932, and ask you what those statements showY 
A. (Examining) Those statements show the amount of the 
bill for the April issue under the 1929 contract, and what 
the bill would have been under the 1932 estimate. 
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Mr. Robertson: I off-er these statements in evidence and 
ask that they oo marked Plaintiff's. Exhibit No. 14. 
By Mr. Robertson: 
Q. Now, Mr. Maury, I am going to ask you to take those 
statements ·and tell the jury what the April issue would 
have cost if it had been bill-ed under the contract of 1932, 
and what your bill for it was under the old contract" 
A. This April issue was billed under the 1929 estimate. The 
bill for this last issue und-er that estimate was $227.20. In 
May we put in our bill under the new set of prices that was 
submitted in March; they were lower. If the April issue, 
the last issue billed under the 1929 estimate had been billed 
under the estimate of March, 1932, the bill would have been 
$217.34, a saving in round numbers of $10.00, or approxi-
mately five p-er cent. · 
Q. I hand you two stat-ements attached together, 
page 54} both dated May 5, 1932, and ask you what they 
showY 
A.' (Examining) May is the first issue that was printed 
under the new contract, pursuant to our estimate of March 
28, 1932. This statement (indicating)· is a duplicat-e of the 
invoice we sent to the American Legion Department of 
Virginia, and shows the actual bill of $232.23. The other 
is made. up as if the old contract had still been in force, 
the one under which we operated until May, and that price 
would have been $241.68 according to our records, or a dif-
ference_ of $9.00, which again is something a little under five 
per cent. · 
Mr. Robertson: I offer those statements in evidence and 
ask that they be marked Plaintiff's Exhibit No. 15. 
By Mr. Robertson: 
Q. Now, Mr. Maury, I hand you two more statements at-
tached together for the J nne issue. Does that same com-
parative statement apply to the June issue? 
A. (Examining) The June and July issues, approximately 
five -per cent. . 
Q. Does it apply to the August issue? 
A. The August issue, yes. 
Mr. Robertson: I offer in evidence the comparative state-
ments of the June issue, marked Plaintiff's Exhibit No. 16; 
· the comparativ-e stat-ements of the July issue, 
page 55 } marked Plaintiff's· Exhibit No. 17; and the com-
parative statements of the August issue, marked 
Plaintiff's Exhibit No. 18. 
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By Mr. Robertson: · · 
Q. Now, Mr. Maury; did you print the September issue? 
A. Yes. 
Q. Was the August issue printed before or after the 1932 
State convention 7 
A. It was· the pre-convention issue, before· the convention. 
Q. Were all of these statements which were actually mailed 
for the -·April, May, June, July and August issues, mailed 
and billed to the American Legion or to Thomas and Pol-
lard! 
A. The office was instructed very particularly to bill them 
.to the f\merican Legion and they \Vere billed to the American 
Legion. 
Q. Did you publish the September, 1932, issue t 
A. Yes. 
Q. Was that paid forT 
A. Yes. 
Q. Do you know whether it was paid for by the American 
Legion's check? 
A. My impression is that it was the American Legion's 
· check made to Ernest C. Pollard and endorsed by him. Who 
sent it to us I don't recall. 
Q. If anybody offered you any money to apply 
page 56 ~ on this account, \Vhether the American Legion or 
Thomas and Pollard, would you have taken itt 
Mr. Parrish: If Your Honor please, I object. 
The ·court: Objection sustained. 
By Mr. Robertson: 
Q. Is the September issue involved here at all f 
A. No . 
. Q. I hand you a letter addressed by The William Byrd 
Press, Incorporated, to Mr. Henry M. Taylor, dated Sep-
tember 26, 1932, bearing the initials "R. M." under the 
signature, and ask you if you forwarded that letter to Mr. 
Taylor on that date t 
A. (Examining) Yes, sir. 
J\1:r. Robertson: I offer the letter in evidence and ask that 
it be marked Plaintiff's Exhibit No. 19. 
Note : Said letter is read in evidence to the jury. 
By Mr. Robertson: 
· Q. Now, Mr. Maury, are the schedules of prices mentioned 
i~ this letter the schedules of prices under· the March~ 1932, 
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contract, that effected a saving of five per cent to the Ameri-
can Legion? 
A. Yes. 
Q. The letter I have just read, have you written 
page 57 } similar letters to them about all the succeeding is-
sues of the Virg·inia Legionnaire 7 
A. I think so. 
Q. And you are still printing- the Virginia Legionnaire 7 
A. Printing it under a new contract, a second ne\v contract. 
Q. I hand you a copy of The Virginia Legionnaire dated 
Richmond, Virginia, ~1ay, 1932, and ask you if that is a copy 
of the ~Iay issue that you published? 
A. (Examining.) That is correct, yes, sir. 
Q. Here is the paper that was attached to that. I ask you 
if that is a copy of your office record showing the work that 
was done on the May issue of the Legionnaire? 
A .. (Examining.) That is correct. This is made out at the 
time the work comes in, and all the work on that job is en-
tered on that sheet. 
Q. What number of copies of this issue, approximately, 
did you mail out 7 
A. Over the six years that we have been handling it? 
Q. No; just this issue of ~1ay, 1932. 
A. I can't tell you how many we mailed but I can tell you 
how many we printed. (Examines.) No, I can "t tell you 
from that. The June issue was 14,900 copies; it was around 
approximately that. 
Q. Can you tell us when the work was done 7 
A. The type work was done in April, 1932, for 
page 58 } the ~:lay issue. The first work was done on April 
25th. 
Q. Was that when you received the first copy? 
A. It might he \Vhen we received the first copy, or when \ve 
were sent a map or somethi•ng to have a cut made of it. It 
was the first work on this issue. 
Q. When does that paper say it was completed 1 
A. May 5th. 
Q. Show to the jury how that is shown on your sheet. 
Note: Witness exhibits work sheet to jury. 
A. This shows the hand composition, the machine compo-
sition, the cylinder presswork, the bindery time work, piece 
work and machine work. Those entries show that the first 
work was done on April 25th and the work was finished on 
5-5, May 5th. 
Q. Can you tell from the work sheet of the May issue 
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whether, or not, the May issue had been completed and mailed 
out when you received the letter of June 4th stating that 
you would have to look to Thomas and Pollard for your 
money7 
A. Yes. This was completed on May 5th and that letter 
was received on June 6th. 
Mr. ·Robertson: I offer that copy of ·the May, 1932, issue 
of The Virginia Legionnaire, with the work sheet of the Wil-
liam Byrd Press attached, and ask that they be marked 
Plaintiff's Exhibit No. 20. 
By Mr. Robertson: 
Q. Mr. Maury, I hand you a copy of the June, 
page 59 } 1932, Legionnaire and ask you to show the jury 
from that work sheet when the work on that issue 
was commenced and when it was completed Y 
A. The first material, I don't know what it was, was re-
ceived on May 14th; the first work was done May 16th, both 
hand composition and machine composition. The last work 
in the bindery was done on J nne 7th, Tuesday, June 7th, it 
was mailed out on Tuesday, J nne 7th. 
Q. When you received that letter on J nne 6th, did you get 
busy and do .the work on the J nne issue after that, or does 
the work sheet show that it had been practically completed Y 
A. Practically completed. It had been in the bindery four 
days. Some parts were still on the press. 
Q. Why did you send it to the bindery when there was noth-
ing to be bound Y 
A. To be folded, and then counted and wrapped in wrap-
pers, and mailed. 
Mr. Robertson: I offer in evidence the copy of the June 
issue of The. Virginia Legionnaire, with the work sheet at-
tached, and ask that they be together marked Plaintiff's Ex-
hibit No. 21. 
By Mr. Robertson: 
Q. Mr. Maury, I hand yon a copy of the July issue of The 
Virginia Legionnaire, with the work sheet attached, and ask 
yon to show the jury from that work sheet when the first 
material for that issue was received, when the work on it 
started and when it was completed 7 
page 60 } A. The first material was rece~ved on June 9th, 
the first work was done on June 17th, and it was 
completed· on July 5th. 
Q. So that when you received the letter on June 6, 1932, 
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had you, or had you not, completed the work on the J t:Uy 
issue? , 
A. We had done nothing on the July issue. 
Mr. Robertson: I offer in evidence this copy of the July 
issue of The Virginia Legionnaire, with the work sheet at-
tached, and ask that they be tog~ther marked Plaintiff's Ex-
hibit No. 22. . 
By Mr. Robertson: 
Q. I hand you a copy of the August, 1932, issue of the 
Legionnaire and ask you if that is the convention number 
that you mentioned this morning 7 
A. Yes, sir.. . 
Q. I notice it is colored blue on the first page and ask you 
if that is the color work for which you made an extra charge 1 
A. Yes-black, gold and blue. 
Q. This appears to be bigger than the June and July issues. 
How did that happen? 
.A. The pre-convention number carries more advertising, 
usually from the locality where it is to be held. · 
Q. Is that the number for which you made a dummy copy 
to be used in soliciting advertising? 
A. Yes. 
Q. Will you look at the work sheet and say when· you 
started the August issue and when it was com-
page 61 ~ pleted? 
A. This is the work sheet record for the Au-. 
gust issue. The first date is May 23rd; that is, for the 
August issue. On May 24th we put the forms on the press 
and prin~d some material on May 24th. 
Q. Was that a negligible part, or importEQlt Y 
A. Reasonably negligible, almost five hours. 
Mr. Robertson: I offer in evidence this copy of the Au-
gust issue of The Virginia Legionnaire, with the work sheet 
attached, and ask that they be marked Plaintiff's Exhibit 
No. 23. 
By Mr. Robertson: 
Q. Mr. Maury, prior to the controversy involved in this 
suit did anybody at the American Legion, either the Adju-
tant or anybody on the Publication Committee, notify you 
that they could only contract until the next ensuing convention 
date! 
A. Absolu~ly not. 
Q. When did you first learn that the American Legion had 
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turned this thing over to ·pollard and Thomas and that they 
were going to call on you to look to Thomas and Pollard and 
not the Legion Y 
A. I don't know. This thing came up in Mr. Elliott's of-
fice and revolved around, but it was about the time I told 
them that I was going to hold them finally financially respon-
sible. 
Q. Have you ever seen the contract that the Legion made 
with Thomas and Pollard t 
A. I never sa'v it. I didn't know it ran four 
page 62 } months until it expired. 
Q. Have you ever seen the bond that Mr. Taylor 
talked to you about t . · 
A. I saw it once in Mr. Taylor's office, in .September I 
think it was. 
·Q. If you were going to consent to the substitution, would 
you have required them to sho\V you their contract 'vith 
Thomas and Pollard and the bond before you agreed to any 
substitution? 
I 
Mr. Parrish: If Your Honor please, I object. It seems 
to me that what is material in this case is what went on, not 
what is in the witness's mind now. 
Objection . sustained. 
By Mr. Robertson: 
Q. Were you advised by any representative of the Legion 
whether Thomas and Pollard would get out the September. 
issue under the agreement they told you about in the letter 
of June 4th, or whether Pollard would get ·out the September 
issue by himself under a third agreement you didn't know 
anything about Y 
Mr. Parrish: If Your Honor please, I object to that as 
irrelevant. 
The Court: Objection sustained. 
By Mr. Robertson: 
Q. Now were the May, June, July and August 
page 63 } issues of 1932 all issued before the 1932 convention 
date, or were some of them issued after T 
The Court : He testified to when they were issued. 
Mr. Robertson: All right. The wit~ess is with you. 
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page 64 ~ CROSS EXAMINATION. 
Bv Mr. Parrish: 
"'Q. J\1:r. Maury, will you please take this work sheet, a part 
of Plaintiff's Exhibit No. 23 I believe, and see how much 
work was done on that August issue, I believe, in May? 
A. (Examining.) Four and seven-tenths hours in May 
here. 
Q. What date was that Y 
A. That 'vas the 24th of May. There was, however, paper 
bought on the same day, bought from the Virginia Paper 
Company on May 24, 1932. 
Q. Was that the paper for the entire issue, or just for the 
work that was done that day? 
A. I assume for the work done that day. It appears to 
be. 
Q. When was the next work done Y 
A. The next work was done on June 22nd. 
Q. Can you say what proportion of the work on the entire 
issue of August was done on 1\fay 24th Y 
A. I would say about one-eightieth. 
Q. Where were the offices of the people representing the 
American Legion that you dealt with when you first started 
vour contact with them in 1929? 
·· A. I thought they were in the Capitol Building. According 
to my correspondence that seems to be wrong. 
Q. Have you checked up on that since this morning? 
A. Yes. 
Q. And you have changed your mind Y 
A. Yes, from my correspondence. 
page 65 } Q. And you think now that they were in the 
State Office Building? 
A. I am not more sure of that than I was they were in the 
Capitol. 
Q. Whom did you call on Y 
A. I saw Henry Taylor, I think I did. Henry and I had 
been associated together. After getting the job my contact 
was with Mr. Elliott for 4elivering prices and getting speci-
fications. 
Q. Who was the managing editor of the paperY 
A. I don't know. 
Q. Did you ever come in contact with anybody who told 
you what wa.s to be done and supplied material? 
A. Mr. Elliott usually did it. Pollard I think did it once. 
Q. Had not Pollard been out of the Legion's office for some 
time prior to March, 1932? 
A. That was three or four years ago; I don't know. 
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Q. If it should appear that he has not been connected with 
it since September, 1931, would you deny itt 
A. No, I would not deny it. I know at times he was there. 
Q. Assuming that he was away, will you tell me whom you 
dealt with between September, 1931, and March, 1932 7 
A. To the best of my recollection Mr. Elliott. 
Q. Did ~Ir. Elliott tell you the form of paper he wanted, 
the different type to print it with and how he wanted the ar-
ticles run Y 
page 66 } A. As far as the printing was concerned, that 
\Vas specified in the contract. But every month 
we sent him a galley proof and he pasted it on the previous 
issue to show how the paper for that issue would be made 
up . 
. Q. Was the proof that was sent up and sent back the final 
form of the paper? 
A. Yes. 
Q~ And Mr. Elliott did that after ~I arch, 1932 Y 
A. I can't tell you who did it. We sent him the proofs. I 
think he did it. 
Q. And you never had any conversation with anybody con-
nected with the Legionnaire? · 
A. I don't believe I went in the Legionnaire office once in 
two months. 
Q. To what office did you goY 
A. I don't know. I thought it was in the Capitol but it 
might be somewhere else. 
Q. I ask you, to the hest of your recollection, where you 
went previous to March, 1932 Y 
A. I don't know. I think the Capitol. 
Q. Your recollection is not clear, is itT 
A. I had no occasion to recall it. I don't know. 
Q. Was.the management of the paper changed after March, 
1932! . 
A. There was talk then, as I understood, that Mr. Thomas 
and Mr. Pollard were going to handle it. Then was the time 
I discussed with Mr. Elliott here the financial responsibility, 
long before· this letter came, and in the conversa-
page 67 ~ tion I told about, in which it was stated they had 
$200 a month. 
Q. Where did you send your bills prior to May, 19327 
A. Always to the American Legion, Department of Vir-
ginia. 
Q. Have you any duplicates of the bills you sent out, or did 
you send out your only bill and keep no record Y 
A. We kept a record. 
. Q. Have you got the duplicates at your office, or here t 
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A. We have duplicates. 
Q. I would like to see them. 
Mr. Robertson: We haven't them here. 
By Mr. Parrish: . 
· Q. I ask you to make a search for them and bring them if 
you find them. 
A. Yes. I am quite sure we have them, either here or in 
some other file. 
Q. I hand you a statement dated May 1, 1932, apparently 
covering your April charges, and also a bill on another form, 
two of them, dated April 2, 1932, and ask you if that is your 
billhead and that is the form you sent them out inY 
A. (Exami)ling.) Yes, that is on my billhead and these are 
the fOI1DS. 
Mr. Parrish: I offer these in evidence, to be marked De-
fendant's Exhibit No. 1. 
By Mr. Parrish: 
Q. Prior to the date of the invoices I have just shown you, 
Defendant's Exhibit No. 1, you had no official 
page 68 ~ dealings with and never made out any bills to the 
Virginia Legionnaire Y 
A. They were all made out to the American Legion. 
Q. None were made out to the Virginia Legionnaire at that 
timet 
A. Not that I recall. 
Q. I hand you two checks, numbered 4624 and 4675, made 
payable to William Byrd Press and signed by The Ameri-
can Legion, Virginia Department, and ask you if those checks 
represent the usual form of payment that you received fro.m 
the American Legion up to April, 1932? 
A. (Exl;lmining.) As far as I know. I have no knowledge 
on that to the contrary or affirmative, either one. 
:i\-Ir. Parrish: I offer these checks in evidence, to be marked 
Defendant's Exhibits Nos. 2 and 3. 
By 1\lr. Parrish: 
· Q. You do not deny that that was the usual way of sending 
it to your company, do youf 
A. No. . 
Q. These checks were for the March and April issues, were 
theyY 
A. Yes. 
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Q. Now what time was it that you considered that the 
American Legion had accepted your bid for the publication 
of twelve issues of the Virginia Legionnaire, beginning with 
the May issue, 1932 T 
A. When we were given the material for the issue. 
Q. When did you get the material for that issue Y 
A. The work sheet will show. I think it was 
page 69 } April something. 
· Q. April 25th Y 
A. I don't recall. 
Q. Do you know who sent the material to you 1 
A. No. 
Q~ Of course, if you don't know that, you don't know who 
was the person authorized to bring it for the Amercian Le-
gion, do you Y . 
A. If it was a person who ·was not accustomed to bring it, 
we would have been conscious of it. 
Q. Who made out the 'vork sheet f 
A. Mr. Putze. 
Q. Does the person who makes out the work sheet usually 
get the work 7 · 
A. Usually on a telephone call we send our colored porter 
for it. 
Q. Was the only reason· you thought the American Legion 
accepted your bid because the material for the May issue of 
the Legionnaire appeared at your plant? 
A. That is one of the reasons. 
Q. What were the other reasons? 
A. They accepted our invoices at the new prices. That 
was the same method they used in 1929 in accepting our bid 
and the same method they used in 1933 in accepting our bid. 
Q. Which invoice did they accept' 
A. The May invoice had already gone to their office-that 
one at least. 
Q. You say they accepted your May invoice? 
page 70 ~ A. The May invoice went to the headquarters 
of the American Legion prior to the receipt of the 
written notice and was not sent back to us. 
Q. And the J nne invoice? 
A. The June invoice had not been billed. When it was 
billed it was sent to the American Legion headquarters. 
Q. The June and July invoices? 
A. Yes. 
Q. Are you certain of that Y 
A. I gave the instructions and the records show that. 
Q. What do . the records sho'v? 
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A. That the job was billed in the name of the American 
Legion. 
Q. Who paid you for the ~fay issue! 
·A. I can't say how it \vas paid. 
Q. Was the invoice returned with the check? 
A. I don't know. They say, ''We are enclosing our 
check''. 
Q. Are there any records in your office which show who 
paid the May invoice, and whether or not the invoice was re-
turned with the cheekY 
A. I haven't looked to find out whether the invoice was 
t·eturned. 
Q. Who paid the June invoice? 
A. That \Vas never completely paid for. 
Q. How much of it was paid~ 
A. $300.00. 
Q. Who paid that~ 
A. I think it was the checks of the American 
page 71 ~ Legion endorsed by the other people ; I think it 
came through the other people. 
Q. Didn't you call and get the check Y 
A. I might have. I don't recall. 
Q. Didn't you call at the office 501 Times-Dispatch Build-
ing, the office of Thomas and Pollard, and get it? 
A. I don't know. I went there. 
Q. When did you start going to that office! 
A. I don't know. 
Q. Do you deny you started going there as early as May, 
1932? 
A. No. I would be surprised but I would not deny it. 
Q. Would you be surprised if it should appear here that 
at the time of the May issue the office had been moved to 501 
Times-Dispatch Building? · 
A. Very mu~h surprised. 
Q. You did· have to go on some occasions to the Times-
Dispatch Building office, did you? 
A. That's right. 
Q. Whom did you see there? 
A. Usually ~fr. Thomas. 
Q. Did you ever see 1\fr. Pollard there? 
A. I think I have; I don't recall. 
Q. Do you deny that you started going there in May Y 
A. No. 
Q. Did you attach any significance to the fact that the office 
l1ad been moved from Mr. Elliott's office to the office of 
Pollard and Thomas? 
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A. Not in the light of the past history, that 
page 72 ~ Thomas had been handling the material before. 
Q. Do you deny that Thomas or Pollard 
brought the May material to your plant! 
A. No. 
. Q. I ask you to assume, Mr. Maury, that when the material 
for the May issue was brought to your Press, there was a 
valid contract between the American Legion and Pollard 
and Thomas for the publication of the May issue. Would 
you still say that, because the material was brought to your 
Press for the publication of the l\iay issue of the Virginia 
Legionnaire, you ·consider that an acceptance of your bid by 
the American Legion Y 
Mr. Robertson: If Your Honor please, I object to that. 
The Court: I don't know that I understand the question. 
Mr. Robertson: I don't know whether I understand the 
question, or not, but I object to it for the reason-
Mr. Parrish: I withdraw it. 
By Mr. Parrish: 
Q. Mr. Maury, I hand you check No. 61, dated June 7,1932, 
payable to William Byrd Press, Incorporated, signed by The 
Virginia Legionnaire, Ernest -c. Pollard, Editor, R. H. 
Thomas, Business Manager, and ask you if that check was 
not in payment of your work on the May issue of the Legion-
naire? 
A. Yes. 
page 73 ~ Q. And for the identical amount of your invoice Y 
. A. Yes. 
Q. I ask you was not that endorsed by you and credit given 
on your books for the May issue? 
A. That's right. 
Mr. Parrish: I ·offer that check in evidence, to be marked 
Defendant's Exhibit No. 4. 
Bv Mr. Parrish: 
• Q. Did you say anything to the American Legion about 
accepting that cheekY · 
A. I had already said something to them. 
Q. Did you say anything when that check was offered to 
youY 
A. I don't recall. 
Q. You just went on and aooepted it, did you f 
A. Yes. 
Q. That, in substance, was your attitude, was it? 
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A. Yes. 
Q. I hand you check No. 206, dated August 18, 1932, pay-
able to William Byrd Press, for $300.00, signed by The Vir-
ginia Legionnaire, Ernest C. Pollard, Editor, and R. ·H. 
Thomas, Business Manager, and ask you what that check 
was for! 
A. (Examining.) That was applied to printing the Ameri-
can Legion. 
Q. The Virginia Legionnaire, do you mean 7 
A. Yes, The Virginia Legionnaire. 
page 74} Q. For what month! 
A. They didn't pay for any month. It was paid 
on account. 
Q. Will you please state the circumstances under which 
you acquired this check? 
A. I don't recall them. 
Q. Didn't you go Pollard and Thomas's office and ask 
for it? -
A. I don't recall. I went there a number of times and 
asked for money. I am willing to admit that I did. 
Q. Will you tell us the circumstances under which you ac-
quired the first check I showed you 7 
A. I don't know. 
· Q. Did the correspondence that was introduced this morn-
ing suggest anything to your memory about that? 
A. I don't recall anything. . 
Q. I refer to your letter of Ju•ne 6th addressed to Mr. 
Glenn Elliott, the last paragraph thereof: 
''On my desk this morning I found a note carrying a tele-
phone message for which I thank you very sincerely. It 
has been destroyed.'' 
Do you recall what that note was 7 
A. I believe that I do now. Mr. Elliott was notifying me 
that he was sending a cheek to Pollard and Thomas and I 
had better run down and get it. 
Q. And you- did run down and get itY 
A. l don't_ recall. I got it. · 
Q. Yon got the check from The Virginia Legionnaire 7 
A. I did. 
page 75 ~ Q. Yon did not insist to Mr. Elliott that he give 
the check direct to you, did you t 
A. No. 
Q. In other words, you made no protest at all about that 
arrangement, did you 7 
A. Do you want me to tell yon what I think about it 7 
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Q. No. I don't want you to tell me what you think. Tell 
me what you did. 
· A. I made no protest. Mr. Elliott told me that he had al-
ready given a check to those people, or did that morning, 
something of the kind. 
Q. Did you ever make any demand on the .American Legion 
for the payment of your May bill 1 
· A. Yes. The invoice was sent to the American Legion. 
Q. Outside of the fact that you say the invoices were sent 
to the American Legion, I ask you if you eve1· made any de-
mand on the American Legion until the letter of September, 
for the four months 1 · 
A. With the exception of that letter I never made any de-
mand on the American Legion for the payment of any in-
voices. 
Q. They would pay promptly, would they¥ 
A. For those times, very promptly. . 
Q. They rarely extended them beyond thirty days Y 
A. It was a satisfactory account. 
Mr. Parrish: I offer that check of August 18th in evi-
dence, to be marked Defendant's Exhibit No. 5. 
page 76 ~ By Mr. Parrish: 
Q. Were you in your office from March, 1932, 
through the month of August Y 
' A. I spend thirty per cent of my time there anyhow. 
Q. Was that the time that you averaged being there in the: 
year of 1932¥ 
A. I think so. 
Q. · Were you not sick a while in 1932 Y 
A. Yes, I was in the hospital for about two weeks. 
Q. What part of the year? 
A. I think I was operated on just after the 4th of July for 
appendicitis. 
Q. Were you not indisposed somewhat prior to that, toot 
A. No. 
Q. How long were you confined 1 
A. I was in the hospital about ten days and at Virginia 
Beach ten days. 
Q. So you were away from your office twenty days in July! 
. A. I think so. . 
Q. Who took charge of your work while you were away! 
A. Mr. Putze. 
Q. What is his title? 
page 77 ~ A. He is Assistant Secretary of the corpora-
tion and he is Office Manager. 
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Q. I will ask you to examine the ~{ay, 1932, issue of The 
Virginia Legionnaire, the general appearance of the front 
page of it, and to look on the inside and see if it appears 
where the headquarters of The Virginia Legionnaire was at 
that time? 
A. (Examining.) No, I don't see it at .all. 
Q. Look at the May issue. 
A. "Publication office: 501 T-enth Street Building." 
Q. When 'vas that set up¥ 
A. That work came in the plant in April. 
Q. And you started work on it when 1 
A. I think April 25th. 
Q. How long did it take you to do that work? 
A. I can tell you just how lO'Ilg from the records. I know 
the whole work was done by 1\tlay 5th. 
Q. Some time before ~fay 5th you set up the type for this 
issue which says the office was 501 Times-Dispatch Building? 
A. Yes. 
Q. I ask you to look at the face of that (April) issue, and 
this issue for May, 1932, and ask you if, from a printer's 
standpoint they are the same make-up 7 
· A. The same make-up? 
Q. Yes, showing that the same person printed both pa~ 
pers? 
page 78 ~ l\tir. Robertson: If Your Honor please, I object. 
The Court: What is the relevancy of it? 
Mr. Parrish: To show that ~tfr. Elliott got up the April 
issue, and before the May issue Pollard and Thomas had the 
contract and they got up the issue for May. Strike the whole 
question out. 
Bv Mr. Parrish: 
"'Q. ~:fr. Maury, from a printer's viewpoint is there any dif-
ference between the April and ~ay issues, as to the first page? 
A. The April issue is on very much better paper than the 
Mav issue. Q. Was that the reason for your drop in price? 
A. No, the May issue is a better pi~ce of paper than the 
April. The April issue has a headline running all the way 
across the top; the May issue has not. :Wrankly, as a news-
paper man I can't see that either has any virtue over the 
other. The back page I see is identical, even to the pictures 
with the advertisements. ' 
Q. Don't you usu~lly put the most unattractive part . in 
the back part 7 
A. I had nothing to do with that. 
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Q. Would you, or not, say that there is any substantial dif-
ference between the first pages Y 
A. As a newspaper man I would not. 
Q. As a printerY , 
A. As a printer or a newspaper man. 
Q. Do you know who brought the material for 
page 79 ~ the May issue Y 
A. I do not. 
Q. Would you deny that Mr. Pollard came down to see 
you about it? 
A. I would not. 
Q. Did Mr. Pollard make any proposition to you about 
putting out the May issue Y 
A. I don't know. I would deny that I accepted any propo- · 
sition from him. 
Q. Would you deny that you discussed it with himf 
A. No. 
Q. Do you know who brought that extra work that you re-
ferred to this morning? 
A. If I recall correctly, either Mr. Pollard or·Mr. Thomas 
was watching it while we were printing it. · 
Q. Do you mean that either one of them brought it to you Y 
A. I can't say. I have a recollection of one of them being 
in the press room at the time, but whether he brought it in 
I don't know. 
Q. I believe I understood you to say that you invoiced the 
American Legion every month for your billY 
A. Yes, sir. 
Q. Now in regard to this conversation with Mr. Taylor in 
the Capitol Square in which you said Mr. Taylor told you 
that the American Legion had a bond indemnifying it against 
loss, did not Mr. Taylor call you the next day and tell you 
that he was mistaken about the bond indemnifying the Wil-
liam Byrd Press Y 
page 80 ~ A. He absolutely did not. He later· did write 
me in ·August that he had had an interview with 
Mr. Elliott and that he was wrong. 
Q. About the time the four months expired t 
A. Yes. 
Q. He did not get in touch with you the following dayf 
A. No. 
Q. What discussion went on, after your letter of June 6th 
until the August issue was completely printed, with the 
A.merican Legion in regard to the payment of your billY 
A. None went on. I went to the hospital early in July. 
Q. From June 6th until the August issue was completed 
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there was no discussion with the American Legion in regard 
to your billY 
A. Not that I recall. . 
Q. Was there any further disagreement after that over their 
letter of June 4th, or the contents of it Y 
A. Not that I recall. 
Q. Did you do anything to lead them to believe that you 
were not accepting their notice of June 4th Y · 
Mr. Robertson: If Your Honor please, I object. 
By Mr. Parrish: 
Q. After your letter of June 6th Y 
A. All I did, I wrote them a letter telling them how I felt 
about it, that I had a different understanding from Henry 
Taylor, and I continued my work believing that the Americm 
Legion or the bondsman was responsible. 
page 81 ~ Q. You state in your letter of June 6th: "I 
shall go into the matter again with Henry and also 
Mr. Bristow." Who is Mr. Bristow! 
A. He was Chairman of the Publication Committee 
Q. Did you discuss it with them again Y 
A. Yes. 
Q. When? 
A. August or September. 
Q. After the completi011 of the August issue Y 
A. Yes. 
Q. And that was the time that you wrote the two letters 
of September 23rd? 
A. It seems to me that I went in to see Henry Taylor some 
time early in August, and he was leaving on his cotton esti-
mating in the south and did not get back until September. It 
was delayed later then. 
Q. But you did not, until the August issue was completely 
finished and put in the mail, talk to them about it Y 
A. No. 
Q. And you did after that accept the check of Thomas and 
Pollard in payment on acount Y 
A. That's right. 
Q. Could you be mistaken about sending out your bills 
$olely to the American Legion? 
A. Yes, I could be mistaken. 
Q. If you could be mistaken about that, do you 
page 82 ~ admit that you might be mistaken about other mat-
ters in this caseY 
A. Not the matter of where I looked for the final financial 
responsibility. That is one matter I hung on to. 
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Q. There may be a difference between where you look and 
where you can collect. But, testing your recollection, you 
stated that no bill was sent to anybody except the .American 
Legion for those four months. I ask you if you could be 
mistaken about that~ 
A. I could be mistaken. 
Q. If you are mistaken about that, isn't it possible that 
you coul<il be mistak~n about other matters that you have tes-
tified about? 
A. I think. so. 
Q. I hand you these bills and ask you if they are bills from 
your office¥ 
A. (Examining.) It seems that I was mistaken somehow 
on the billing. 
Q. Those are your billheads? 
A. Yes. 
Q. Here is one to Mr. Ernest C. Pollard, July 1, 1932, on 
the billhead of the William Byrd Press for $383.26; here is 
one made out to Mr. Ernest C. Pollard, July 7, 1932, American 
Legion, Department of Virginia, correcting mailing list, ,July 
issue, $69.92; and here is one dated July 7, made out to. Mr. 
Ernest C. Pollard for the July issue of the Virginia Legion-
naire, $346.59. What month do those (last two) 
page 83 } invoices cover? 
A. They cover the issne of July. 
Q. And this (first) one is for June Y 
A. I judge so. . 
Q. And that check you took in August from Pollard and 
Thomas was for $300? 
A. Yes. 
·. Mr. Parrish: I offer those bills in evidence, to be marked 
Defendant's Exhibits Nos. 6, 7 and 8. I have no further ques-
~ions. 
RE-DIRECT EXAMINATION. 
By Mr. Robertson: 
Q. Mr. J\!Iaury, is there anything on the books of your com-
pany against Pollard and Thomas, or either of them? 
· .A. I am reasonably sure there is .riot. , 
Q. During the period that you we~e carrying this account 
n.gainst the American Legion, did you accept· paym<mt on ac-
count from· anybody? 
A. Wherever I could ·get it. 
Mr. Parrish: If Your Honor please, I object. 
The Court: .Objection sustained. · .. ! ... 
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By Mr. Robertson: 
Q. I hand you a letter addressed to Mr. L. R. Ritchie~ De-
partment Finance Officer, The American Legion, Department 
of Virginia, Richmond, Virginia, by Tucker, Bron-
page 84 ~ son and ~{ays, dated October 26, 1932, and ask you 
if you have ever seen that letter or a copy of it? 
A. (Examining.) Yes. 
Mr. Robertson: I offer that letter in evidence and ask that 
it be marked Plaintiff's Exhibit No. 24. 
1\fr. Parrish: That is the check for the September work. 
I object to it as immaterial and irrelevant. 
Note: Objection overruled and defendant excepts. Said 
letter is here read in evidence to the jury. 
By Mr. Robertson: 
Q. I hand you, ~{r. Maury, a letter on the letterhead of the 
American Legion, addressed to Tucker, Bronson and Mays, 
by Logan R. Ritchie, Department Finance Of.ficer, dated Oc-
tober 27, 1932, and ask you if you have seen that letter be-
fore? 
A. (Examining.) Yes, sir. 
Mr. Parrish: If Your Honor please, I object to that letter 
as irrelevant and immaterial. 
Objection overruled and defendant excepts. 
Mr. Robertson: I offer that letter in evidence and ask that 
ii be marked Plaintiff's Exhibit No. 25. · 
Said letter is here read in evidence to the jury. 
By Mr. Robertson: 
Q. Mr. Maury, I hand you the original notice of motion for 
judgment in this case, which has attached to it a 
page 85 ~ statement of the account of The William Byrd · 
Press with the American Legion, Department of 
'\Tirginia, showing a balance due of $1,313.90, and ask you if 
that statement of account correctly reflects the status of the 
account as it appears on the books of your company? 
A. That's right. 
Q. And you have heretofore made affidavit to the correct-
ness of that account? 
A. I think so. . 
Q. When did any representative of the American Legion 
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first claim to you that nobody had authority to contract with 
you .for this twelve months period f 
A. That letter from Mr. Henry Taylor after the first of 
August. 
Q. Do you know where Mr. Thomas is' 
. A. That is an unfortunate question. 
Q. I withdraw it. Is Mr. Thomas living, or has he died Y 
A. He has died. 
Q. Did any one at your office have authority to release the 
American Legion from liability under its contract and accept 
Thomas and Pollard instead of the American Legion Y 
Mr. Parrish: If Your Honor please, I object to the ques-
tion. It is presupposing a contract in the first place. 
The Court: Anybody but heY 
Mr. Robertson: Yes, sir. 
The Court: I think he can ask that. 
page 86 } A. No, they did not have the authority. 
By Mr. Robertson: 
Q. Is Mr. Pollard living or dead! 
A. Mr. Pollard is living. 
Q. Is he living in Richmond or elsewhereY 
A. He is here today. 
Q. Do you know where he is living? 
The Court : I don't see how that is material. 
Mr. Robertson: I withdraw it. 
By Mr. Robertson: 
Q. Mr. Maury, intermittently, since this publication was 
started in 1929, did Mr. Thomas work on the advertising or 
editorial work, either or both Y 
A. I don't recall Mr. Thomas ever having worked on it. 
Q. Intermittently during that time, did Mr. Pollard work 
on the editorial or advertising work, or both Y 
A. He certainly worked on the advertising, and I am under 
.the impression that he worked on the editorial work from time 
to. time. 
Q. Have you got anything on the books of your company 
against Thomas and Pollard, or either of them? 
A. No. 
Q. You said this morning that you had never billed any 
charges against Thomas and Pollard. Do I understand you 
to state now that you were mistaken in giving that testimony 
this morning? · 
The .American Legion v. William Byrd Press, Inc. 67 
page 87 } A. Instructions were given to my office to bill 
the American Legion always, and I was jnst as 
surprised as I could be to find out that it was' done any other 
way. I think that was a receipt that was given to Thomas 
and Pollard when they paid, but it not marked receipted. 
Q. In view of statements on your letterhead having been 
submitted to Thomas and Pollard, do you wish to change your 
testimony and testify that you did agree to accept Thomas 
and Pollard in the stead of the American Legion, or do you 
adhere to your testimony that you at no time accepted Thomas 
and Pollard in the stead of the American Legion Y 
A. I at no time accepted Thomas and Pollard in the stead 
of the American Legion. 
Q. Did you ever authorize anybody else to accept Thomas 
and Pollard in the stead of the American Legion Y 
A. I did not. 
Q. Without releasing the American Legion from the con-
tract, did you co-operate with them in trying to get the money 
out of Thomas and Pollard Y 
Mr. Parrish: If Your Honor please, I object to that as 
leading. 
The Court: Objection sustained. 
RE-CROSS EXAMINATION. 
By Mr. Parrish : 
Q. Mr. Maury, have you looked over your books 
page 88 ~ again T 
A. I had my bookkeeper do it. 
Q. You have notf 
A. No. 
Q. So you don't know what became of that account with 
Pollard and Thomas, do you Y 
A. I am sure it was never carried on the books as Pollard 
a•nd Thomas. · 
Q. When you send out bills like that, don't you post them 
on the books Y 
A. I don't know. 
Q. Did any one in your office in your absence have authority 
to make contracts? 
A. I suppose Mr. Putze .would put out prices. He is the 
estimator in the plant. I presume he took on work, yes, sir. 
Q. Suppose you were absent from the plant on som·e of 
the monthly occasions when the. American Legion sent ma-
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terial down, was whoever was there authorized to accept it Y 
A. The material for all four issues was in the plant before 
I went to the hospital. 
Q·. I am speaking of any occasion. 
A. Certainly. If I send out an estimate and the people · 
send in work, the office manager takes it. 
Q. Are other people authorized to make contracts in your 
plant! 
A. I don't know how to answer that. I inspect practically 
every estimate that g·oes out of the plant. If I am away the 
office manager may accept it. I mean, any contract 
page 89 ~ that has been as long under discussion as this, my 
ing me. 
office manager may have accepted without consult-
Q. You were in the hospital in July? 
A. Yes. 
Q. I am speaking of when the work was brought down for 
April and May. 
A. That was brought down months before; there was no 
dispute about it then. 
Q. I understood you to say that you did not know that the 
contract had been awarded to you until the work was brought 
down in May or April' 
A. Yes. 
Q. So whoever was authorized to receive it was authorized 
to accept the contract Y 
A. To take that work, yes. 
Q. But they were not authorized to release the American 
Legion if there had been a contract f 
A. Of course not. 
Q. It didn't work both ways? 
A. I don't know if I 'vas spoken to before the job was ac-
tually in there, or not. 
RE-RE-DIRECT EXAMINATION. 
By Mr. Robertson: 
Q. Who is your office manager Y 
A. Mr. Lester A. Putze. 
Witness was then excused. 
I 
- / 
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page 90 ~ PERCY COOKE, 
a witness of lawful age, introduced on behalf of 
the plaintiff, was duly sworn and testified as follows: 
DIRECT EXA~1INATION. 
By Mr. Robertson: 
Q. Mr. Cooke, yon are Mr.· Percy Cooke? 
A. 1Ces, sir. · 
Q. What is your business 7 
A. The printing business. 
Q. With what company 7 
A. Cottrell and Cooke. 
Q. You are engaged . in general commercial printing in 
the city of Richmond? 
A. That's right. 
Q. How long have you been connected with that Com-
pany? 
A. Twenty-five years. 
Q. What is your position with the company? 
A. I am General Manager. 
· Q. Are you familiar with the customs and usages of the 
printing business in the city of Richmond Y 
A. Yes. 
Q. Mr. Cooke, in this case that we are trying now the Wil-
liam Byrd Press claims that it made a contract with the 
· American Legion, Virginia Department, under specifications 
which con tarn these provisions : 
page 91 ~ ''There is now being published by The American 
Legion, Department of ·virginia, an official pul'>-
lication known as "The Virginia Legionnaire". This publi-
cation is owned by the Virginia Department, and is operated 
under the direction of a Publication Committee. 
''This Committee has been directed to secure bids from 
competent printers for the printing and mailing of this paper 
for a 12 months period beginning with the May 5th issue.'' 
Under that specification, according to the customs and 
usages of the printing business in the city of Richmond, would 
that specification call for an indivisible contract to publish 
twelve issues over an entire twelve months period, or be 
merely a contract to publish twelve separate issues so that 
the contract might be determined at the end of any month 
they wished? 
Mr. Parrish: If Your Honor please, we object to that 
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on the ground that custom or nsag·e cannot make a contract 
divisible or indivisible. He can show the custom or us1ge to 
show the intent contained in the contract. 
Mr. Robertson: That is what I ask. 
Mr. Parrish: I assume they would give a better pr:ce for 
twelve instead of one. 
The Court: I don't see, Mr. Robertson, why that is neces-
sary. Here is a request for bids. If, pursuant to t:b,at and 
pursuant to quotations, the party making 1he bid 
page 92 r furnishes materials and carries on the wor ' that 
is a contract. 
Mr. Parrish: That is our contention, that it was a con-
tract or not a contract. So that there will be no m.i under-
standing, it was a contract if it was accepted. 
The Court: Yes. 
Mr. Robertson: Then I have no further qnestior . 
Witness was then excused, and the Court took a recess 
until March 11, 1935, at 10 o'clock A. M. 
page 93 t March 11, 1935. 
The Court resumed its session pursuant to adjournment. 
PERCY COOKE, 
a witness recalled on behalf of plaintiff, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Robertson: 
"'Q. Mr. Cooke, yon remember yon were sworn Friday and 
still are under oath 1 
A. Yes, sir. 
Q. Do yon know Mr. Richmond Manry, President of The 
William Byrd Press? 
A. Yes, sir. I have known Mr. Manry four or five years. 
Q. Do yon know his general reputation for truth and ve-
racity? 
Mr. Parrish: If Your Honor please, I object to that. His 
reputation has not been brought in question here. 
The Court: Objection sustained. 
Witness was then excused. 
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page 94 ~ RICHMOND MAURY, 
a witness recalled on behalf of the plaintiff, tes-
tified as follows : 
DIRECT EXA!tiiNATION. 
By Mr. Robertson: 
Q. Mr. Maury, you remember that you were sworn Friday 
a.nd are still under oath Y 
A. Yes, sir. 
Q. In this letter of June 6, 1932, which you addressed to 
Mr. Glenn Elliott, you said this: 
''Friday, I believe it was, I had a long visit with Henry 
Taylor standing in the Capitol Square. We diseussed the 
question of responsibility and the impression I received was 
not exactly that to be inferred from your letter.'' 
Why did you incorporate that statement in that letter 7 
Mr. Parrish: If Your Honor please, I object to that. He 
has been over that before. 
The Court: Yes. 
By Mr. Robertsan: 
Q. Your letter to Mr. Henry Taylor of September 23, 1932, 
where you economized on paper and set out your theory of 
this transaction-why did you write that letter to Mr. Tay-
lor? 
page 95} Mr. Parrish : If Your Honor please, I object 
to that. His actions speak for themselves. We 
have been over that thoroughly. 
Mr. Robertson: All right, if that is your objection, that 
we have been over it. 
Mr. Parrish: I do not waive my objection that he cannot 
go into it and state his motives, but I think the matter has-
been covered thoroughly. 
By Mr. Robertson: 
Q. Now, Mr. Maury, you testified Friday that invoices were 
sent for all the issues in controversy here to the American 
I.Jegion, and these exhibits were introduced here showing some 
of those invoices were mailed to Mr. Ernest C. Pollard. Do 
you know whether, or not, these invoices that were sent to 
Mr. Pollard were in lieu of invoices sent to the American 
Legion and were sent to Mr. Pollard in order to hold him 
and release the Legion f 
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Mr. Parrish: If Your Honor please, I object. It seems 
to me .that is a conclusion. 
The Court: He testified Friday that he did not know those 
things were sent out; that it was contrary to his orders and 
he did not know of their being sent. 
By Mr. Robertson: 
Q: Mr. Maury, I hand you here an envelope containing 
miscellaneous matter and ·ask you what that envelope is' 
A. When a job at any time comes into the shop, 
page 96 t we have what is kJ!OW'Il as a work sheet, an indi-
vidual job sheet. The individual job sheets of this 
work. you saw Friday. They stay in the office always, they 
are our office records on which are segregated the hours 
put in on that job by all the employees each day. There is 
a pack of them this thick (indicating). This envelope is the 
work docket. It is dated the same and has a number cor-
responding to the individual work sheet. As the copy ma-
terial or manuscript comes in, it is entered on that envelope, 
and no job goes out of the office and into the shop that this 
envelope does not go along with it and it carries the instruc-
tions. Theoretically no man has to come back in the of·nce 
and ask, "How am I going· to do thisY" The paper to be 
used, the type to be used and all instructions are on that. I 
will say that the American Legion work comes in month after 
month and this record is not as full for that because the force 
knows how wide the margins are and so forth. When the 
work is mailed out in the bindery, this envelope comes back 
into the office, to show that the job is completed. During 
the course of the job through, various items of information 
are put on the back of this; it collects various it~ms of infor-
mation that are sent out later on scraps of pap~r showing how 
it should be handled. This is shop instructions and other 
office records of the job. 
Q. When you speak of individual job sheets, do 
page 97 ~ you mean those sheets which were attached to the 
different copies of the Legionnaire which were 
put in evidence on Fridayt 
A. That is correct. 
Q. Does what is written on those envelopes show the com-
plete digest or life history of the issue to which it pertains T 
A. No, it shows the instructions. That (work sheet) shows 
the life history. 
Q. For instance, for the April issue, that docket shows when 
the first instructions were issued on it Y 
A. Yes. This shows the date the job came in the shop, and 
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that is the date that was made in the shop on the individual 
job record, }rfarch 21, 1932. 
Q. I hand you the envelope pertaining to the May issue 
and ask you if that sho,vs when the first work came into the 
shop for the !Ia.y issue 1 
Mr. Parrish: If Your Honor please, I object to that, on 
the ground that the witness has already testified a.l;>out the 
1\fay job sheet and when the May issue work started. He 
testified several times that it commenced I believe on ·April 
25th, a'Ild he testified thoroug·hly, as I understand his testi-
mony, about the alleged contract made between the Press and 
the Legion, and I object to the introduction of further memo-
randa from his office as self -serving. 
The Court: He testified Friday from memory. He is now 
producing documentary evidence. I think the contemporaneous 
records are admissible. 
Mr. Parrish: I except. 
Mr. Robertson: Strike out the last question, please. 
page 98 ~ By Mr. Robertson: 
Q. l\1:r. Maury, does what you have stated re-
garding your docket envelope for the April issue apply to 
these other envelopes relating to the May, June, July and Au-
gust issues ? 
A. That is correct. 
Q. I hand you the ::May envelope and ask you when that 
'vork was received in the shop Y 
A. April 22, 1932, according to the docket. 
Mr. Robertson: I offer these two docket envelopes in evi-
dence and ask that they be marked Plaintiff's Exhibits Nos. 
26 and 27 respectively. 
By Mr. Robertson: 
Q. I hand you the docket for the June issue and ask you 
when that ~ork was received by The William Byrd Press Y 
A. The June issue was received on May 14, 1932. 
Q. I hand you the July docket and ask you when that work 
was received by The William Byrd Press? 
A. June 9, 1932. 
Q. I hand you the docket for the August issue and ask you 
'vhen that work was received f 
A. The August issue was received May 23, 1932. 
Q. Have you in your records other docket sheets for every 
other monthly issue of the Legionnaire that you published f 
A. Yes. 
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Mr. Robertson: I offer in evidence these docket enve-
lopes for June, July and A.ug·ust, 1932, and ask 
page 99 ~ that they be marked Plaintiff's Exhibits Nos .. 28, 
29 and 30, respectively. 
By Mr. Robertson: 
Q. ~Ir. 1\'Iaury, I hand you a book called a journal and· 
ask you what that book is? 
A. This is our invoice book. 
Q. What is the difference between an invoice and a state-
ment? 
.A. A.s each piece of work is finished, a customer having ten 
jobs in the course of a month-which is unusual but to illus-
trate the point-and one is delivered on the 2nd, as soon as 
the cost is figured an invoice· is sent, and so on the lOth and 
all through the month an invoice is sent out when each job is 
completed regardless of when it will be paid. 
Q. What is a statement T 
A. At the end of the month the month's activities are .re-
viewed, and if the customer already has a sheet in our general 
ledger the items are transferred to that sheet; if he is a new 
customer a new sheet is made in our ledger for him and the 
items entered on that, consolidated from this book. and a 
statement is sent him at the end of the month. 
Q. Do you mean that an invoice is a statement of each in-
dividual item, and the statement which is sent out at the end 
of the month sets forth in detail everything you did for that 
customer in that month Y 
A. The· statement sets forth everything done 
page 100 ~ that month. The invoices are more in detail than 
the final statement. 
Q. And that is the invoice bookY 
A. That's correct. 
Q. What entries have you in that book about the issues here 
in controversy 1 
A. The :first one is May, 1932. 
Q. Now, Mr. Maury, what is the date of the first entry on 
your invoice book there covering any item in controversy in 
this caseY 
A. On May 5, 1932, we invoiced the American Legion, De-
partment of Virginia, Capitol Building, Richmond, Virginia, 
with 14,500 copies of the May issue, Virginia Legionnaire, 
four pages, the total amount of the bill being $232.23. 
Juror: Was that charged to the American Legion, or to 
those two gentlemen Y · 
i 
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Witnesses: To the American Legion, Department of Vir-
ginia, Capitol Building; Richmond, Virginia. 
By Mr. Robertson: 
Q. What is the page number of that entry 7 
A. The May issue is entered on page 66. 
Q. What about the June issue? 
A. On June 7, 1932, o_n page 78, there is this- entry: ''The 
American Legion, Department of Virginia''; in parenthesis, 
and under that, "Mr. Ernest C. Pollard, 501 Times-Dispatch 
Building, Richmond, Virginia'', 14,900 copies. 
Q. N o'\v turn to the July issue. 
page 101 ~ A. The July issue is on page 89. 
Q. Read that. 
A. ''July 7, 1932, The American Legion, Department of Vir-
ginia''; in parenthesis, under that, ''Mr. Ernest C. Pollard, 
501 Times-Dispatch Building, Richmond, Virginia''. The 
amount of the bill is $346.59. · 
Q. Now the August issue. 
A. Both the July and August issues were completed in July, 
so in this book we have two ~July items. On page 96, under 
date of July 28th, we have "The American Legion, Depart-
ment of Virg-inia", in parenthesis, and under that, ''Mr. Er-
nest C. Pollard, 501 Times-Dispatch Building, Richmond, Vir-
ginia". On the same page 96, under date of July 28th, ''The 
American Legion, Department of Virginia'' ; in parenthesis, 
under that, ''Mr. Ernest C. Pollard, 501 Times-Dispatch 
Building, Richmond, Virginia". 
Mr. Robertson: I offer in evidence those original . en-: 
tries and ask that they be marked Plaintiff's Exhibits Nos. 
31, 32, 33 and 34, respectively. 
By Mr. Robe:rtson: 
Q. Mr. Maury, are the items that you have read from that 
invoice book the only entires in that book covering those four 
issues? 
A. I have looked over it hurriedly. There may be mailing 
entries in there, but those are the entries cover-
page 102 } ing the four issues. 
Q. I will ask if anywhere in the entries which 
you read the name of Mr. Thomas appears? 
A. In none of these entries, nor does the name of his firm , 
appear there, which was R.· H. Thomas and Company. 
Q. I will ask you if in every one of those entries the party 
to whom the item is charged is "The American Legion", or 
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if in any one of them ''The American Legion'' is left off and 
only the name of Pollard appears Y 
A. No, ''The American Legion'' is on every one of them. 
Q. I ask you ·whether you, yourself, ever released The 
American Legion, or authorized any one else at the William 
Byrd Press to release them from this contract Y 
Mr. Parrish: If Your Honor please, we object to that as 
~ailing ·for a conclusion. He can state what was done by 
himself or the members of his firm, but whether those acts con-
stituted a release is a question for the Court, and you will 
also consider, too, certain evidence already given by the wit-
ness which we think constituted a release of the contract. 
The Court: Objection overruled. 
A. No, I never released the American Legion, or author-
ized anybody to release the American Legion, from what I 
considered the contract. · 
Mr. Parrish: I object to the answer. 
The Court: Did you substitute those two men 
page· 103 r and look to them for the contract Y 
Witness: No, I never did it and would not 
have done it. 
By Mr. Robertson: 
Q. Mr. •Maury, I hand you a loose leaf book and ask you 
what it is. 
A. This is our progress record of The William Byrd Press. 
Q. What is the connection between that book and the other 
bookY 
A. Every item in the invoice book is later set out here on 
the page relating· to that account. 
Q. I ask you to turn in that book to the sheets covering 
the issues in controversy in this case. Look first at the April 
issue. 
Q. You see, this starts back in 1929 and runs straight. 
throug·h. It is made out here to The American Legion. It 
starts here on May 5, 1932, which is the date of the invoice 
under the name of The American Legion, Department of Vir-
ginia, Richmond, Virginia, and runs through every invoice 
that way straight through, brought out on these sheets; it 
happens that all the items in controversy are between those 
points (indicating). 
Q. Does the name of either Thomas or Pollard appear 
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Q. Go over to May. 
A. All right; here is the place (indicating). 
page 104 } Q. How about the June, July and August is-
sues? 
A. Neither name is there, anywhere whatever. 
Q. Do you mean that on this book the name of Thomas or 
Pollard never appears 1 
A. Yes. 
Q. Did you say what pages those areY 
A. No. They are not numbered. 
Mr. R.obertson: I offer 'in evidence these sheets that hav~ 
been mentioned and shown to the jury and ask that they be 
marked Plaintiff's Exhibits with the appropriate numbers. 
By ~fr. Robertson: 
Q. l.VIr. Maury, while you were doing this work which is 
the subject of controversy here, if the American Legion re-
quested you as a matter of courtesy to cooperate with them in 
trying to get any money from any source by billing anybody 
in addition to the American Legion, would you do it Y 
}Ir. Parrish: If Your Honor please, I object to that ques-_ 
tion. There is no evidence to support it. 
The Court: You are assuming something th.ere, Mr. Rob-
ertson. 
By 1\{r. Robert son: 
Q. Do you remember whether, or not, the American Legion 
ever asked you to bill either Thomas or Pollard '1 
page 105 } A. I tesified Friday about my conversation 
with Mr. Elliott and I said then that I was willing 
to look anywhere. In my testimony I said that I was will-
ing to look anywhere for payment, and I did cooperate with 
them to that extent, but always, as I testified Friday, with 
the assurance that seemed satisfactory to me at the time 
that the American Legion would finally take care of the ac..: 
count. · 
CROSS EXAMINATION. 
Bv Mr. Parrish: . 
··Q. You did not testify Friday that they said that they 
would take care of the account, did you Y 
A. I testified Friday about my conversations with Mr. El-
liott and Mr. Taylor. Both of those were assurances to me. 
Q. As I understood your testimony Friday, when your work 
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is completed you make out a blue sheet, and as soon as the 
cost has been determined you send that blue sheet to your 
customer! 
A. That's right. 
Q. And then, if the blue sheet is not paid by the 1st of the 
month, you send a statement on a white sheet Y 
A. That's rig-ht. 
Q. And that statement contains any unpaid invoices that 
may appear on your books? 
A. I aln not a bookkeeper but I think it includes every-
thing done that month. . 
page 106 ~ . Q. W ould.n 't it include any arrears, too Y 
A. Oh, yes. 
Q. Can you show on your books where you posted to the 
name of Mr. Pollard the invoice for the July issue of $346.59? 
A. I cannot. 
Q. Didn't yon testify on Friday that when an invoice was 
made out it was charged to the customer whose name appeared 
on the invoice Y 
A. I don't think I did. 
· Q. Did you have a statement made out to Mr. Ernest C. 
Pollard onlvY 
A. I don't know-a statement Y 
. ·Q. An invoice, I will say and also a statement dated July 
1, 1932. 
A. (Examihing) Yes. This may be a duplicate, I don't 
know. I don't know that it went to Mr. Ernest C. Pollard. 
Q. What is the date of itY 
A. It is dated July 1st. 
Q. What is it for Y 
A. Apparently the JUly issue. 
Q. Can you state which page of that book it is fromY 
A. Right there (indicating). . 
Q. Is it made out in Mr. Pollard's name Y 
A. No, the American Legion. 
Q. Didn't you state that your statements were taken from 
your ledger? · 
· A. I testified that they were- taken from the 
page 107 ~ ledger, yes, that is correct. 
Q. Where is the ledger account with Mr. Pol-
lard? 
A. There l1as never been one. 
Q. Can you teil us why that was made out in his nameY 
A. I cannot. 
Q. Won't you tell us if you know Y 
A. I don't know. 
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Q. Tell us why invoices were made out in Mr .. Pollard's. 
name and his riame does not appear on your books. 
A. Are you asking me to account for facts Y 
Q. Facts. 
A. I don't know. 
Q. I understood you to say Friday that you had· the dupli-
cate originals of these invoices Y 
A. I thought so~ 
Q. Did you find them? 
A. No. I asked the bookkeeper about them and she said 
the invoice book was the record. 
Q. Did you· ever turn the duplicates over to your counsel Y 
A. Not from what she says. 
Q. What do you sayY 
A. I have no recollection of it. 
Q. Then you were mistaken Friday Y 
A. Yes. 
Q. I ask you to look at your dockets on the July and Au-
gust issues and state to whom the proofs were sent 
page 108 ~ as shown on those dockets. · 
A. (Examining) The proof on the July issue 
went to Mr. Pollard, and the proof went to Mr. Pollard on the 
August issue. 
Q. I will ask you if your April, May and June dockets 
show to whom the proof was sent f 
A. They do not. I don't see it on them. 
Q. Do you know to 'vhom the proof was sent for the May 
·and tT une issues 7 
A. No, I do not. . 
Q. Did the American Legion, before August, 1932, ever 
put out a paper like this through your officeY 
A. No, not to my knowledge. 
Q. Do you recall the largest issue they ever put out before 
that issue? 
A. No. 
Q. Who took up with you the question of the change of 
cover on the August issue? · . 
A. I testified Friday that I was reasonably sure that Mr. 
Thomas was down there, or Mr. Pollard, one or the other. 
Q. I don't recall whether you testified to this Friday, or 
not. Do you know 'vho ·brought the material to you for the 
May and June issues f 
A. No. 
Q. It is apparent from the dockets there that for the July 
' and August issues it was brought by Mr. Pollard, isn't it Y 
A. I can't say that either; I don't know. 
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page 109 ~ Q. What is the significance of this ruling (on 
book) on this account here 1 It appears to have 
been blocked off at the end of May and the account settled. 
A. Well, you will notice that here it is blocked off too. 
This is her account. I don ~t know, I am not a bookkeeper. 
It is blocked off here and here and here. It is her mechan-
ics, that all, but she is here. 
Q. I believe I understood you to say that ·every item in 
the invoice book was restated in the ledger Y 
.A. That's the theory of it. The statements sent out from 
the ledger, though, are not in as great detail as the invoices 
are. 
. Q. But they show individually or in detail the previous ac-
count~ 
A. Yes. 
Q. And you have looked through your book and do not find 
in it the name of Mr. Thon1asT 
A. No, I didn't find in it the name of ~Ir. Thomas or 
Thomas and Company either. 
RE-DIRECT EXAMINATION. 
By Mr. Robertson: 
Q. Mr. Maury, at the time of ·these issues did Mr. Pollard 
have anything to do with the proof sheets Y 
A. Yes, and he had had off and on for years before that. 
Q. Did he do that afterwards f 
A. After we printed the August and Septem-
page 110 r ber issues we were told that we were supposed 
before. 
to look to him for payment, but we didn ~t know it 
Q. During the "rork on the issues in controversy and be-
fore the issues in controversy, had he been producing the 
material and getting the proofY 
Mr. Parrish: If Your Honor please, I object to that. He 
testified about that on F'riday. 
Mr. Robertson: He said that the proof was delivered to 
Pollard of the July and August issues. 
By 1\fr. Robertson: 
Q. Before the time in controversy and during the time in 
controversy here was it customary to deliver the proof to Mr. 
PollardY 
A. If we were requested to, and Mr. Pollard did handle it 
from time to time. 
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Q. Had he handled it from time to time before the issues 
in controversy? 
A. Absolutelv. 
Q. Mr. Parrish was interested in how the invoices came out 
of your office directed to Pollard, and you said you didn't 
know. I ask you what is your opinion, in order to enlighten 
us. 
1\{r. Parrish: If Your Honor please, I object. 
The Court: Objection sustained. 
page 111 ~ RE-CROSS EXAMINATION. 
By }Ir. P~rrish: 
Q. Who requested you to deliver the proof to Mr. Pol-
1ardY 
A. On those hvo issues 7 
Q. Yes. 
A. I don't kno,v. 
Q. Do you kno'v what was the date of the knowledge you 
had that the proof should be delivered to Mr. Pollard Y 
A. No, I don't know. Evidently after the June issue, ac-
cording to the records. . 
RE-RE-DIRECT EXAl\ilNATION. 
By ~Ir. Robertson: 
Q. Do you know who asked you to let Pollard have .any 
proof on the issues prior to the issues in controversy? 
A. It has been so long it is hard to say. ~Ir. Elliott, 
working over in the Capitol Building at that time, would 
make arrangements with various people, as I stated the other 
day, to try to handle the advertising, and sometimes I am 
reasonably sure the editorial material. 
The Court: He testified about that on Friday. 
RE,RE-CROHS EXA1\£IN ATION. 
By Mr. Parrish: 
Q. Mr. )\,faury, do you want to change your testimony 
about whether Mr. Pollard was with the paper from Septem-
ber, 1931, to April, 1932? 
page 112 ~ A. No, I don't recall that, I don't know. 
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RE-RE-RE-DIRECT EXA!fiNATION. 
By Mr. Robertson: 
Q. Against whose name are these dockets made out! 
.A. These dockets are all made out against the Alnerican 
Legion, Department of Virginia. 
RE-RE-RE-CROSS EXAMINATION. 
By Mr. Parrish: 
Q. vVhat happened to the- dockets that were made out in 
accordance ·with these invoices made out against Mr. Pol-
lardY 
A. They never were made out in the name of Thomas, or 
Pollard, orR. H. Thomas and Company. These are all made 
out in the name of the American Legion, and the work sheets 
are in the name of the American Legion. 
Witness was then excused. 
page 113 ~ L. A. PUTZE, 
a witness of lawful age, introduced on behalf 
of the plaintiff, was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Robertson: 
Q: Mr. Putze, you are still under the oath that you took 
-Friday. What are your initials Y · 
A. L.A. 
Q. Are you employed by The William Byrd Pres&~ 
A. Yes, sir. 
Q. In what capacityY 
A. Office Manager. 
Q. Have you, t9 the best of your knowledge and recollection, 
ever released the Alnerican Legion from the contract in ques-
tion here and. agreed that they might be let out of it and that 
Thomas and Pollard would pay the bills incurred in this 
caseY 
Mr. Parrish.: If Your Honor please, I object to that ques-
tion, on the ground that it calls for a conclusion. 
The Court: Did you ever change this account from the 
American Legion to Pollard and Thomas Y 
Witness : No. 
..,. 
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page 114 ~ By Mr. Robertson: . 
Q. Did you, to the best of your recollection, 
ever quit billing the American Legion and bill Thomas and 
Pollard, or either of them, for these issues in controversy 
hereY 
A. No, I never have. 
CROSS EXAMINATION. 
By Mr. Parrish: 
Q. Who did bill Thomas and P·ollard for certain issues 
of the Virginia Legionnaire between May and August, 19327 
A. I make out memorandum slips for invoices to be billed 
hy our bookkeeper and she commonly sends out the invoices. 
Q. ·If a bill or invoice was sent to Ernest C. Pollard, would 
it indicat~ that you had made a memorandum slip for Er-
nest C. Pollard? 
A.. Of course the bookkeeper-! don't look over the bills 
after she makes them out. 
Q. But she sends the bill to the person that you make out 
the memorandum to, doesn't she Y 
A. Yes. 
Q. Do you know who delivered the material for the April 
issue, 1932 Y 
A. No, I do not. 
Q. Do you know who delivered the copy for the May issue Y 
A. No. .Sometimes we send for material, sometimes it is 
delivered to us. 
Q. Do you know what took place in regard to 
page 115 ~ the material for the May issue of 1932? 
A. No. 
Q. You don't know how it came into your plant, whether 
it was brought there or whether you sent out for it Y 
A. No. 
Q. Did you have any conversation with Mr. Elliott or any 
member of the American Legion's Publication Committee 
with regard to the May issue 1 
A. Not that I recallt no. 
Witness was then excused. 
i I 
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page 116 ~ EUNICE SIBLEY, · 
a witness of lawful age, introduced on behalf of 
the plaintiff, was duly sworn and testified as follows : 
DIR.ECT EXAMINATION. 
By Mr. Robertson: 
Q. Mrs. Sibley, are you bookkeeper for The William Byrd 
Press! 
A. Yes, sir. 
Q. W e~e you bookkeeper for The William Byrd Press in 
the year 19·32 Y 
A. Yes, sir. 
Q! Did you keep the books upon the account of the Ameri-
can Legion with the William Byrd Press for the publica-
tion of the Virginia Legionnaire? 
A. Yes, sir. 
Q. Did you make the entries in your invoice · book that 
covered the May, June, July and August issues, 19327 
A. Yes, sir. 
Q. I notice that the entries made by the June, July and Au-
gust issues are headed, ''The American Legion, Department 
of Virginia", and then in parentheses under it, "Mr. Ernest 
C. Pollard". Do you recall why you put Mr. Pollard's name 
in parentheses under that of The American Legion Y 
A. No, I -do not remember definitely why I put it there. 
Q. Have you any recollec~ion about it one way or the otherT 
page 117 ~ Mr. Parrish: She has already testified on 
that; she said she didn't remember about it. 
Witness: Not exactly. 
By Mr. Robertson: 
Q. What do you mean by "exactly"? 
A. I wouldn't like to say why I put it there because I don't 
remember. 
Q. Do you mean that you don't want to say because you 
don't remember, or that you don't want to say because you 
want to hold something back Y 
A. No, not because I want to hold it back, but· because I 
don't remember exactly why I put it there. 
Q. Do you remember at allY 
Mr. Parrish: Your Honor, the witness has already said 
that she does not remember. 
Mr. Robertson: . All right. 
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By Mr. Robertson: 
Q. Now, Mrs. Sibley, I hand you the permanent ledger, 
the sheet that carries the account of The .American Legion, 
and ask you why you drew that line on that sheet like that~ 
A. (Examining) That item was paid and I didn't want 
to post anything up in there for fear that I would get the 
books mixed up. Each item as paid is ruled off so I won't 
post anything else up in there. 
Q. Does that mean, when you rule anything 
page 118 ~ off that 'vay, that is the end of the American Le-
gion1 
.l\.·. No, the end of that particular item. 
Q. Does that apply to the other marks you made on there 1 
A. Yes. 
Q. Were your duties just to J?Ut t4e records in the books, or 
'vere they to make contracts Y 
A. No, it was not my duty to make contracts. 
Q. Did you ever contract with the Virginia Legionnaire, or 
did you ever make any agreement with the American Legion 
that you were either g·oing to make them pay for, or let them 
off from paying for~ 
A. No, indeed. 
CROSS EXAJ\IIINATION. 
Bv 1\ir. Parrish: 
·Q. J\.Irs. Sibley, did you send out these invoices (exhibit-
ing) f 
A. I don't say that I sent those out unless they are in my 
handwriting·. I can say about my handwriting; I can't say 
about typewTiting. · 
Q. Was it your duty to send out invoices? 
A. Yes, it was my duty to send out invoices. 
Witness 'vas then excused. 
Mr. Robertson: Your Honor, that is our case. 
Note :-The jury were then sent out of the courtroom while 
the following motion was made and argued. 
page 119 ~ Mr. Parrish: If Your Honor please, the de· 
fendant moves the Court to strike the plaintiff's 
evidence on the ground that the plaintiff has failed to show 
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that the defendant contracted with the plaintiff as. set forth 
in the notice of motion for judgment and in the bill of par-
ticulars. The notice of motion alleges that the 'defendant 
was indebted to the plaintiff in the sum of $1,313.9Q;for print-
ing four issues of the Legionnaire. The bill of particulars 
states that the plaintiff's bid was accepted on behalf of the 
defendant by W. Glenn Elliott and Henry M. Taylor. The 
plaintiff has not produced any evidence to substantiate his 
statement in the notice of motion or bill of particulars, but 
stated that his idea of the acceptance of the contract was 
based solely on the fact that the material or matter for print-
ing was delivered to the Press and he just assumed that the 
contract was made for twelve months for that reason. He 
has never stated· that any representative of the American 
Legion brought that material to the Press or made any con-
tract with him. The only reason he says the contract was 
with the .Alnerican Leg·ion is because he printed the Virginia 
Legionnaire. He says that in a later conversation Mr. Henry 
Taylor, I believe, said that the Anl.erican Legion had a bond 
which would indemnify it against loss by reason of its con-
tract with Pollard and Thomas, but he did not say there 
that the American Legion directly undertook to 
page 120 ~ pay the cost of printing the Virginia Legion-
naire. For those reasons we think that the plain-
tiff has wholly failed to prove the contract which he relies on 
in the bill of particulars, and ask that his evidence be struck. 
The Court : I overrule the motion. 
Mr. Parrish: We ask to be allowed to except. We want 
to make another motion: that at this time the Court with-
draw a juror and declare a mistrial for allowing to be intro-
duced prejudicial evidence against the defendant, in the 
testimony of 1\tir. Maury, in allowing him to testify that the de-
fendant, the American Legion, had a bond which indemnified 
the William Byrd Press against-any loss, there being no evi-
dence in the record at that time which would make that testi-
mony relevant. 
The Court: The motion is overruled. 
Mr. Parrish: We except. 
Note :-The jury then returned to the courtroom and heard 
the following evidence : 
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·EVIDENCE FOR THE DEFENDANT. 
M. E. BRISTOW, 
a witness of lawful age, introduced on behalf of the defend-
ant, was duly sworn and testified as follows: 
page 121 ~ DIRECT EXAMINATION. 
By ~Ir. Parrish: 
Q. Will you please state you name Y 
A·. M. E. Bristow. 
Q. What is your oecnpationf 
A. Conunissioner of Insurance and Banking. 
Q. I "\Viii ask you what connection you had with the Pub-
lication Committee of the American Legion, Department of 
Virginia, during the year from August 31, 1931, to .August 31, 
19327 
Mr. Robertson: If Your Honor please, I don't want to de-
lay but I have a line of objection that I did not Imow would 
come up now. I will ask you to ~exclude the jury while I 
am making my objection so that I will not have to repeat it 
each time the Court rules against me. 
Note :-The jury were then sent out of the courtroom while 
the following objection was made and argued. 
~Ir. Robertson: Now, if Your Honor please, the record 
. shows that the American Legion was an unincorporated, 
voluntary, patriotic association. There is nothing in this case 
to show that the plaintiff had actual or constructive knowledge 
of the constitution, by-laws, rules and J;egulations of the 
American Legion. The evidence, so far as it goes, is that 
Mr. Maury never dealt with the Publication Committee at 
all, he did not know who was on it, what its 
page 122 } authority or limitation of authority was, he never 
at any time knew the complete personnel of the 
Publication Committee, and that question was never injected· 
into this case until after this controversy arose. So we con-
tend that unless these gentlemen bring home to us as a con-
dition precedent that we knew all about the Publication Com-
mittee, this is irrelevant testimony in this case, and before 
they can ask any question about the authority and the limita-
tions of authority and the personnel of the Publication Com-
mittee they have to show we had lrnowhidge of it; and there-
fore, in the absence of the jury, it should first be deter· 
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mined whether, or not, we are chargeable with any of those 
thing·s before the testimony is admitted. 
The Court: I do not know what ~ir. Parrish will bring 
out yet and I cannot rule on it until I know. 
Mr. Parrish: I do not mind stating to the Court what 
our evidence will be. We are going to show that the Publi-
cation Committee "\Vas in charge of the Legionnaire; that that 
Committee undertook negotiations with Pollard and Thomas 
for the publication of the Leg·ionnaire· during the four months 
of May, June, July and Aug·ust; that neither the Commit-
tee nor any member of it made any contract with The Wil-
liam Byrd Press and 'vas not authorized to make. any con-
tract with The William Byrd Press, and we are going to 
attempt to introduce the minutes of the Publication Commit-
tee bearing on the case. 
The Court: According to the objection of the 
page 123 ~ plaintiff here, that would be inadmissible. 
~1r. Parrish: What part of it? 
The Court: The minutes and actions of the Publication 
Committee when he I1ad no knowledge of them. 
·Mr. Parrish: He could inquire. 
The Court: Here· is a voluntary association which called 
on the plaintiff to submit a bid for the publication, and it 
went on for several years. 
Mr. Parrish= Bids were submitted only once before. 
The Court: Well, once before. That was the original 
contract. Then the defendant asked for other bids, and the 
plaintiff submitted a bid, and defendant received the 'bid, 
which was five per cent less than the old contract, and you 
got the material there. 
Mr. Parrish,: No, sir. We are going to show that we did 
not get the material there. They could get it anywhere. They 
just got it there for convenience. 
The Court: Who got it there? 
Mr. Parrish: Pollard and Thomas. 
The Conl~t : I understand there 'vas a contract between 
the American Leg·ion and The William Byrd Press, and then 
there was a communication from the American Legion ask-
ing for a ·bid for another year; that the plaintiff submitted 
a bid and in response to that material came to them. 
I don't know where they got it from, but the testimony is 
that they got it just as they got it under the origi-
page 124 ~ nal contract. ' 
Mr. Parrish: Does Your Honor mean that you 
are not g·oing· to allow me to show that the American Legion 
advised the Press that they were not going to accept bids¥ 
The Court: I am going to let you show, if you can, that 
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you notified them that you would not be responsible for any 
contract with them. If you can show that, before you en-
tered into a contract with the Press, you notified them that 
you were not going to proceed under that contract, that 
Thomas and Pollard had a contract and that they 'vould have 
to look to them, of course you can show that. 
·1\ir. Parrish: We propose to show that and we propose to 
show that it was in pursuance of resolutions of the Publica-
tion Committee. Does Your Honor rule that we may in-
troduce the contract with Thomas and Pollard? · 
The Court: What is the relevancy of that? 
Mr. Parrish: Did not Your Honor allow evidence as to 
the credit standing of Pollard and Thomas, as evidence to 
show that The William Byrd Press would not contract with 
them? 
The Court: Yes. 
Mr. Parrish: As I understand, that evidence was admit- · 
ted on the ground that we had stated in our grounds of de-
fense that 've had a contract with Pollard and Thomas. 
The Court: That is all in evidence. I will let 
page 125 ~ the contract come in. 
Mr. Robertson: I think they are entitled to in-
troduce that contract, but I think the bond ought to come in 
with it. 
~fr. Parrish: I am g·oing to offer now this resolution of 
April 21, 1932, from the minute_s of The Virginia Legion-
naire Publication Committee, authorizing that committee to 
enter into the contract with Pollard and Thomas for the pub-
lication of the J\tfay, June, July and August issues, 1932. 
The Court: I do not think that has any bearing, but I 
will admit that because the contract with Pollard and Thomas 
was made pursuant to that. But as to showing by their min-
utes 'vhat the Publication Committee did, I don't think you 
can bring that in unless you show -that the plaintiff had no-
tice of it. Is there any question of validity of the contract 1 
J\tir. Parrish: I don't know what the plaintiff is going to 
show. -
The Court: I assume it was a valid contract with Pollard 
and Thomas and that you (defendant) worked under it, ·but I 
do not see how you can get. in any resolutions because the 
contract was not breached and speaks for itself. 
Mr. Parrish: All I can say is that I offer the resolution out 
of abundance of caution until I know what the 
page 126 r plaintiff will show. 
The Court: He has not shown it is not a valid 
contract, and for the purposes of this case it is a valid con-
tract. 
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Mr. Parrish: With that understanding, then, I will not 
offer the resolution. 
Note :-The jury then returned to the courtroom and heard 
the following evidence : · 
By Mr. Parrish: 
Q. Mr. Bristow, I will ask you what connection you had 
with. the Publication Committee of The Virginia Legionnaire 
during the year from August 31, 1931, to August 31, 1932! 
A. I was Chairman of the Publication Committee during 
that time. 
Q. I hand you here, ~f.r. Bristow, a copy of a contract 
dated ~fay 25, 1932, between The American Legion, Depart-
ment of Virginia, acting· through and by its Publication Com-
mittee, party of the first part, and Ernest C. Pollard and R. 
H. Thomas, both of the City of Richmond, Virginia, parties 
of the second part. Attached to that contract is a copy of a 
bond d~ted May 27, 1932. I ask you what that contract pro-
vided forY 
Mr. Robertson: Now I ask him to read the contract, Your 
Honor; that is the best evidence. 
The ·Court : Read the contract, Mr. Parrish. 
Note :-Said contract and bond are here read in evidence 
to the jury and filed, marked Defendant's Exhibit No. 9. 
page 127 }- By Mr. Parrish: 
Q. Mr. Bristow, do you know when you entered 
into negotiations with Mr. Pollard and Mr. Thomas about 
that contract for the publication of the issues of May, June, 
July and August? 
Mr. Robertson: If Your Honor please, we· object unless 
it is brought to our knowledge. We do not know what con-
tract was executed between these gentlemen and so it is ir-
relevant in this case. 
:1\'Ir. Parrish: It shows the circumstances surrounding the 
making of the contract. 
The Court: I don't think you can bring them in unless 
you show notice to the plaintiff. 
By Mr. Parrish: 
Q. "When was the agreement made that is evidenced by that 
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Mr. Robertson: Plaintiff objects to the question and any 
answer thereto, upon the ground that the preliminary nego-
tiations were merged into the written contract which is the 
best evidence of the entire transaction. 
The Court: I will let him answer. 
A. I don't re<!all the exact date, but I recall that we com-
menced its preparation immediately after the meeting of 
April 21st. 
page 128 ~ By Mr. Parrish : 
Q. Did your committee resolve to enter into 
that contract? 
1\fr. Robertson: If Your Honor please, I object to that as 
irrelevant. 
Objection sustained and defendant excepts. 
By 1\fr. Parrish: 
Q. Did you or your committee accept the bids submitted 
by The William Byrd P.ress in response to the specifications 
that were sent out calling for bids Y 
lVIr. Robertson: If Your Honor please, I object to that, 
because nothing about the actions of the Publication Com-
mittee has beeii brought home to our knowledge. Whether 
it was a.ccepted by them. or not has nothing to do with it; 
they were bound by their actions. The question calls for a 
conclusion and a self-serving declaration on his part. 
Mr. Parrish: If Your Honor please, the plaintiff says that 
his bid was accepted. It was bound to be accepted by some-
body. He has not shown that it was accepted by anybody, 
and we are going to show that none of them accepted his 
bid. We are _going to show that neither the Publication Com-
mittee nor anybody connected with the American Legion ac-
cepted it; we are going to show that it was accepted by the 
Legionnaire. 
The Court: I sustain the objection. 
Mr. Parrish: We except. · 
The Court: · What is the date of that request 
page 129 ~ ·for bids, Mr. Parrish Y 
Mr. Parrish : It was sent to The William Byrd 
Press about March 17, 1932, I believe. It came back on the 
28th. 
The Court: Mr. Bristow, do you recall whether, or not, 
your Publication Committee sent a request to The William 
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Byrd Press in March, 1932, for bids for the publication of the 
Legionnaire~ 
Witness : We sent ont a number of invitations and my 
understanding is that we included The William Byrd Press. 
We did not confine ourselves to this citv. 
The Court: Did you get a bid from~ The William Byrd 
PressT 
Witness : Yes, sir. 
The Court: At that time was The William Byrd Press 
printing the Legionnaire 7 
Witness: Yes, sir. 
'I'he Court: At the request of and under contract with 
the American Legion? 
Witness: Pursuant to an invitation to bid of 1929. 
The Court: And that continued up to the time that you 
asked The William Byrd Press for a second bid? 
Witness: Agreed on from time to time, yes, sir. 
The Court: Did you receive a second bid from them Y 
Witness : Yes, sir. 
page 130 ~ By Mr. Parrish: 
Q. Mr. Bristow, what did you do after receiv-
ing the bid dated March 28, 1932, from The William Byrd 
Press Y What dea~ings did you have with The William Byrd 
Press after that date with regard to the bid they submitted t 
I think there was a letter accompanying it, I assume that all 
the e:xhibi ts are here and I do not see any letter transmitting 
that bid. I hand you pla~ntiff's exhibit No.6 and ask you, as 
chainnan of the Publication Committee, what negotiations 
you had with The William Byrd Press in regard to that bid t 
A. We did not accept this bid. 
Mr. Robertson: If Your Honor please, I object to the an-
swer as not responsive to the question and move that it be 
stricken out. 
By Mr. Parrish: 
Q. State what you did. 
A. We made a contract with Pollard and Thomas. 
Q. Do you know when that contract or agreement was fully 
arrived at with Pollard and Thomas? 
A. I can only point to the contract ~tself. 
Mr. Robertson: If Your Honor please, I object. 
The Court: I have ruled on that, Mr. Parrish. 
Mr. Parrish: I take it that Your Honor 'viii overrule 
this question, but I want to get it in the record. 
/ 
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page 131 ~ By JYir. Parrish: 
Q. Mr. Bristow, did the Publication Commit-
tee authorize a contract with The William Byrd Press for 
the publication of the :hfay, June, July and August issues, 
1932, of the Virginia Legionnaire? 
1\fr. Robertson: I object to that. 
The Court: Objection sustained. 
1\fr. Parrish: We except. Your Honor, the other ques-
tions I was going to ask 1\{r. Bristow Your Honor intimated 
that you would not allow in the presence of the jury, and un-
til the jury retires I have no further questions for Mr. Bris-
tow. 
Witness was then excused. 
page 132 ~ W. GLENN ELLIOTT, 
a wit)fess of lawful age, introduced on behalf of 
the defendant, was duly sworn and testified as follows: 
DIRECT EXA}IINATION. 
By Mr. Parrish: 
Q. Please state your name and occupation. 
A. Glenn Elliott, State Adjutant, American Legion. 
Q. What are your duties in connection with that organiza-
tion? 
A. 1\tiy position is practically the same as Executive Secre-
tary of other organizations. 
Q. Did you attend the meeting of the Publication Commit-
tee of the Virginia Legionnaire on April 21, 1932 Y 
Mr. Robertson: If Your Honor please, I object. That 
does not bind us unless he brings it home to us as a condition 
precedent. 
lVIr. Parrish: I am going to show that and ·bring it home 
to you. 
Mr. Robertson: It would be irrelevant as the case stands 
now. 
The Court: I do not think there is any objection to that 
question. 
A. Yes, sir. 
Mr. J;>arrish: I believe it has been already shown in evi-
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dence that there was a duly constituted meeting 
page 133 ~ of the Publication Committee on April 21, 1932·, 
and that this contract was entered into with Pol-
lard and Thomas; there is no dispute about that Y 
Mr. Robertson: No, sir. · 
By Mr. Parrish: . 
Q. Mr. Bristow, I will ask you whether you informed The 
William Byrd Press of that agreement ·with Pollard and 
Thomas? 
A. Yes, sir. 
Q. When? 
A. To the best of my recollection, on April 22nd. 
Q. How did you so inform them Y 
A. By telephone. 
Q. Did you, prior to the May issue, 1932, make up the form 
of The Virginia Legionnaire Y · -
A. Yes, sir. 
Q. Did you edit some of it? 
A. Yes, sir. 
Q. Will you point out to the. jury, Mr. Elliott, some of the 
characteristics of your editing on that paperY 
Mr. Robertson: If Your ~onor please, I object to that as 
irrelevant. 
By Mr. Parrish: 
Q. Mr. Elliott, I 'vill ask you to compare the April and 
May issues and point out the differences in them. 
A. This April issue, which I prepared the news for, and I 
. have always prepared the news, you will notice 
page 134 ~ here April 4, April 1, April 1, April 4, April 4, 
regardless of whether the article was written 
from Richmond or any other point. I recognize in the April 
issue the headlines as written by myself. Now in the May is-. 
sue you will notice there are practically no date lines at all, 
I don't believe there is a date line on page No. 1, and you 
will notice there is some difference in the set up here. Over 
here (inside and back pages) it is true there are date lines. 
From time to time we have news for one issue that we do not 
have room for, and we carry it over to the next issue, and 
when that is the case whoever makes up the paper changes 
the date lines. 
Q. Is the publication office indicated in the May issue? If 
so, where? 
A. Yes, sir. (Indicates.) 
Q. What does it say there Y 
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A .. ''Publication Office, 501 Tenth Street Building, Rich-
mond, Virginia.'' 
Q. Whose office was that, do you know? 
A. Mr. Pollard and Thomas. 
Q. Did the American Legion have anything to do with that 
offi.ceY 
A. No, sir. 
Q. Did you send any copy for the May, June, July and 
August issues to The William Byrd Press? · 
A. No, sir. 
Q. Did you ever tell Mr. Maury that you would 
page 135 ~ be responsible for the printing of those issues·? 
· A. No, sir. 
Q. Did you have any conversation with Mr. Maury with 
regard to the responsibility for the printing of those issues Y 
A. Yes, sir. 
Q. Please tell what conversation you had with him. 
A. On several occasions I discussed with Mr. Maury these· 
four issues, and there was some uneasiness on Mr. Maury's 
part as to the responsibility. I told him that according to 
our contract with Pollard and Thomas we were delivering to 
Pollard and Thomas one-twelfth of the annual appropriation, 
and that I would be very glad to arrange it if he would get 
an order for me to turn that one-twelfth of the appropriation 
over to hin1. 
Q. Did he ever present such an order from Pollard and 
Thoma~ to you? 
A. No, sir. 
Q. To whom were his bills sent prior to the publication of 
the ]\!fay issue of The Virginia Legionnaire? 
A. They 'vere received in my office. · 
Q. Did you receive any bills during May, June, July and 
August, 1932, from The William Byrd Press for the print-
ing of the issues of those four months Y 
A. No, sir. 
Q. When was the first time you received any bill from the 
William Byrd Press for those four issues Y 
A. Not until some time later, I don't recall 
page 136 } when. · 
Q. Were you in general charge of the pub-
lication of the magazine before May, 19327 
A. Yes, sir. 
Q. Did The William Byrd Press make any demand on 
you for payment for tp.e four issues in dispute hereY 
A. No, sir. 
Q. There has been a letter introduced in evidence under 
date of June 4th to· Richmond Maury, President The William 
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Bryd Press, signed W. Glenn Elliott. Did you write that 
letterf 
A. Yes, sir. 
Q. Do you recall the circumstances under which that letter 
was written Y 
A. Yes, sir. 
Q. Please state them. 
A. I was notified by Mr. Henry M. Taylor, who was at that 
time, I believe, chairman of the Publication Committee, that 
he ha4 been in conference with ~Ir. Maury, and he asked me 
to w:d te that letter. 
Q. You had previously by telephone advised Mr .. Maury 
similarly to the contents of that letter f 
A. ·Yes, I had telephoned The William Byrd Press. 
·Mr. Parrish: The witness is with you. 
Mr. Robertson: No questions. 
Mr. Parrish: Just one more question. 
By Mr. Parrish: 
Q. Mr. Elliott, there has been introduced in evidence a 
copy of a letter of May lOth in regard to the 
page 137 ~ extra colors of the August or convention number. 
Did that letter ever come to your attention Y 
A. (Examining) No, sir. 
Q. Did you take the proofs referred to in that letter to 
The William Byrd Press f · 
A. No, sir. 
Q. Did you have any conversation with Mr. Maury or any 
one else at 'J'he William Byrd Press with regard to the con-
tents of that letterY 
· A. No, sir. 
Mr. Parrish: That is all. 
Mr. Robertson: No questions. 
Witness was then excused. 
page 138 } -ERNEST C. POLL·ARD, 
a ·witness of lawful age, introduced on behalf of 
the defendant, was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Parrish: 
Q. Please state your full name . 
.A. Ernest C. Pollard. 
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Q. Where do you live now, Mr. Pollard 7 
A. Philadelphia. 
Q. Where did you live in 1932f 
A. You mean the city Y 
Q. Yes, what city f 
.A. I lived here. 
Q. There has been introduced in evidence a contract dated 
the 25th of May, 1932, which purports to be signed by you 
and Mr. Thomas and the ..f\.merican Legion, Department of 
Virginia, by the Publicat~on Committee. Will you please 
state when you agreed with the Publication Committee on the 
contents of that contract? 
Mr. Robertson: If Your Honor please; I object. The con-
tract speaks for itself. 
The Court: I have already ruled on that. 
Mr. Parrish: I would like to be heard on that because 
there are one or two other witnesses that I would like to ask 
that question. 
The Court : Can't you proceed now and take 
page 139 ~ that up later? · 
Mr. Parrish: Yes, sir. 
By Mr. Parrish: 
Q. When did you undertake the performance of that con-
tract? 
Question objected to, objection overruled. 
A. Immediately after the meeting of the Publication Com-
mittee which was April 21st. 
The Court: I thought that question was, pursuant to that 
contract when did he actually go to work. 
Mr. Parrish: He said immediately after the meeting . of 
the Publication Committee. 
The Court: Mr. Pollard, when did you gp to work on the 
execution of that contract? 
Witness: I went to work on the 22nd of April. 
The Court: The day after the contract was entered into? 
Witness: No, sir. The date of the contract is the ·25th of 
May. I went to work on April 22nd. 
The Court : Go ahead. 
By Mr. Parrish : 
Q. When did you go to work? 
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A. The day after the meeting of the Committee Mr. Bristow 
notified me that our offer had been accepted. 
Q. Had you submitted an offer! 
page 140 ~ Question objected to; objection sustained. 
By Mr. Parrish: 
Q. You said that Mr. Bristow told you that the Publication 
Committee had accepted your offer Y 
A. Yes, sir. . 
Q. What did you do on the 22nd of April Y 
Mr. Robertson: If Your Honor please, I object: It has 
not been shown that it was brought to our knowledge. 
The Court: You (Mr. Parrish) will have to show that as 
a condition precedent. 
Mr. Parrish: I am going to bring that out. 
The Court: Until you bring that out, this is irrelevant. 
By Mr. Parrish: 
Q. Did you call on the William Byrd Press on April 22nd T 
A. No, sir, I did not; I don't think it was that day but it 
was within three days after that date. 
Q. After what date Y 
A. The 22nd of April. 
Q. What conversation went on the day you called on t}lemT 
A. I told Mr. Maury that we had been awarded this contract, 
that we had ussumed the entire responsibility for that and we 
would be responsible for the debt. I asked him how much 
time would he give us in which to pay for an· issue. He 
told us thirty days, but he said he would like 
page 141 ~ for us to pay for one particular issue before the 
days. 
next one was out and that would be about thirty 
Q. Did you, or not, prepare the May issue of the Legion-
naire? 
A. I did. 
Q. Do you know when you started work on it Y 
.A.. On the 22nd of April. We hired our men, our adver-
tising men, on that day. 
Q. I will ask you whether, or not, you got out the April 
issue of the Legionnaire Y 
A. (Examining same) No, sir, I did not. 
Q. I will ask you whether, or not, you got out this May 
issue of the Legionnaire Y 
A. (Examining) Yes, sir. 
Q. Were you connected with the Legionnaire in April Y 
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A. No, sir. I had not been connected with the for some 
time, I had . been out of town. 
Q. How long had it been since you were connected with 
the Legionnaire before April Y 
A. I had been with the Commissioner of Fisheries down 
at Warsaw and then at Newport News; I imagine it was prob-
ably a year. · 
Q. Did you get out the June issue? 
A. Yes, sir, I got out the four issues. 
Q. Did you take up with The William Byrd Press the ques-
tion of the·change in the appearance of convention issue? 
A. Yes, sir. 
Q. This sheet here (exhibiting it) Y 
A. Yes, sir, that's it. 
page 142} Q. Will you please t€11, if you recall, how that 
was done? 
A. I don't know the exact date. We decided to get out some-
thing a little different from what had been already gotten out. 
We decided to get it out in the colors of the American Legion 
and got an artist to make the drawing. Mr. Thomas and 
myself went down to see Mr. Maury, told him that we wanted 
to get out something different and asked him if he would not 
run off several of those, blank other than the first page, run 
them off in colors and not bill us for it until the convention 
number was issued. He said he would. . 
Q. Had you been associated with Mr. Thomas before in 
work on the Legionnaire? 
A. No, sir. I had been associated with him in ·work on the 
Times-Dispatch years ago. 
Q. I will ask you if you received these statements marked 
Defendant's Exhibits 6, 7 and 8, and if so, where? 
A. {Examining) Yes, sir, I received those. I received them 
down at our office in the Times-Dispatch Building. 
Q. Did you receive statements for the May and June issues T 
A. Yes, sir. 
Q. I will ask you if you and Mr. Thomas delivered that 
check (Defendant's Exhibit No .. 4) to Mr. Maury or The Wil-
liam Byrd Press, for the May issue? 
A. Yes, sir. 
Q. Have you the statement or invoice for the May issue? 
A. No, sir. That was sent with the check. Mr. Maury came 
and got it himself. I take it I had it. 
· Q. Have you made a search for the May and 
page 143 ~ J nne invoices Y 
A. Yes, sir. · 
Q. Yon think you sent back the May invoice! 
A. Yes, sir, I always sent it back. 
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Q. Are your records now compl-ete 7 Have you access now 
to all the records you had while you were running the Legion-
naireY 
A. No, sir, I have not. 
Q. State why you have not. 
A. I was hurt in an automobile. accident and went to the 
hospital, and whel\ I came out Mr. Thomas had closed up 
the office and taken the books with him. I heard he was in 
Washington and I tried to get in touch with him, and lat-er 
I heard he was in Chicago. 
Q. He is now dead, is heY . 
A. He is now dead. I understand he dropped dead on the 
street. · 
CROSS EXAMINATION .. 
By Mr. Robertson: 
Q. Mr. Pollard, are yon sure that you did not go down 
to talk to Mr. Maury about this work until throo days aft-er 
the publication committee met? 
A. I. said within three days. I don't know just the day. 
Q. Do you know whether yon went down the day after the 
committee met Y · 
A. I don't think I did. I think it· was two or three days 
after. 
Q. Yon are not positive Y 
A. No, sir. I know it was within three days. I had to do 
it. We had .made no arrangements to get the paper printed. 
page 144} Witness was then excused .. 
. ROBERT P. GREGORY, 
a witness of lawful age, introduced on behalf of the defend-
ant, was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Parrish: 
Q. Please state your full name. 
A. Robert P. Gregory.· 
Q. Where do you live f 
A. 2913 North A venue. 
Q. In the spring of 1932 by whom were yon employed Y 
A. Mr. Ernest C. Pollard and Mr. R. H. Thomas. 
Q. What were your duties in that employmentY 
A. Advertising solicitor. 
Q. How long were you employed by Pollard and Thomas f 
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A. During the month of May, to include August or Sep-
tember, right straight on through. 
Q. Did you have occasion during the course of that employ-
ment to go to the William Byrd Press Y 
A. Yes, sir. 
page 145 ~ Q. Do you recall whether you went there on 
. one or more occasions? 
A. I should say I went two or more times, probably as 
many as· four. 
Q. Did you make it known to the people of The William 
Byrd Press for whom you were calling! 
A. Yes, sir. 
Q. For whom were you calling? 
A. I was calling for the Virginia Legionnaire, Mr. Ernest 
Pollard. 
Q. Did you; while you were so employed, see statements 
coiQe in from The William Byrd Press to the office where 
you wereY 
A. Yes, sir. 
Q. To whom were those statements addressed Y 
A. Pollard and Thomas. 
Mr. Parrish: I have no further questions. 
Mr. Robertson: No questions. 
Witness was then excused. 
page 146 ~ LOGAN R. R.ITCHIE, 
i'. 
a witness of lawful age, introduced on behalf of 
the defendant, was duly sworn and testified as follows: 
DIRECT EXAMINATION .. 
By Mr. Parrish: 
Q. Mr. Ritchie, during the year 1932 were you a member 
of the Publication Committee of the Virginia Legionnaire Y 
A. I was during the latter part of 1932. 
Q. Did you hold any other offic-e in connection with the 
American Legion? 
A. Yes, sir, I was Finance Officer. 
Q. I hand you three checks, dated June 6, July 1 and July 
29, 1932, respectively, of The American Legion Department 
of Virginia, signed by you and countersigned by W. Glenn 
Elliott, payable to The Virginia Legionnaire, for $237.40, · 
$246.39 and $245.38, and ask you what they are? · 
A. These represent payments by the American Legion, De-
partment of Virginia, for the publication of the ,Virginia 
Legionnaire. · 
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Q. Who was operating the Virginia Legionnaire during 
that period 1 
A. Messrs. Pollard and Thomas. 
Q. I did not refer to any endorsements on those checks. Are 
they endorsed 7 
A. Yes, sir, they are all endorsed. 
Q. I hand you a letter from Tucker, Bronson and Mays, 
dated October 26, 1932, Plaintiff's Exhibit No. 24, 
page 147 ~ addressed to you, and ask you, if you desire, 
to read that letter and refresh your memory as 
to the contents of it. 
A. (Examining) I have the original of that. 
Q. Examine your reply to that and tell the circumstances 
under which your letter was written. 
Mr. Robertson: If Your Honor please, I object to that. 
Mr. Parrish: It is correspondence with the plaintiff's at-
torneys. . 
The Court : Mr. Ritchie, did you have any conversation 
with the plaintiff here in regard to either one of these let-
ters? 
Witness: No, sir, I did not. 
The Court: Did you have any conversation with represen-
tatives of Tucker, Bronson and Mays? 
Witness: No, sir. 
By Mr. Parrish: 
Q. I will ask you whether you were advised prior to the 
writing of that letter that the American Legion denied liability 
to The William Byrd Press for the cost of publication of 
the May, June, J :uly and August, 1932, issues of the Virginia 
Legionnaire Y 
Mr. Robertson: I object. 
The Court: That is pure hearsay. 
Mr. Parrish: They denied it to The William Byrd Press. 
The Court: I will let you prove that by the 
page 148 ~ person who made the denial. 
By Mr. Parrish: 
Q. Mr. Ritchie, were you familiar with the contents of the 
letter marked Plaintiff's Exhibit No. 13 when you wrote your 
letter of the 27th of October! 
A. (Examining) It was present at a meeting of the Pub-
lication Committee at which the instructions were outlined 
that are contained in that letter. 
Q. Please tell what, if anything, you did b~tween March 
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28, 1932, and May 5, 1932, with The William Byrd Press 
with regard to contracting for the publication of the May, 
June, July and August, 1932, issues of the Virginia Legion-
naire? 
A. Nothing whatsoever. 
Q. Did you employ an attorney to write that letter of Octo-
ber 27 for you Y 
A. No, sir. 
Mr. Parrish: The witness is with you. 
Mr. Robertson: No questions. · 
Mr. Parrish: I offer the checks referred to in evidence, 
to be marked Defendant's Exhibits Nos. 10, 11 and 12. 
Witness was then excused. 
page 149} HENRY M. TAYLOR, 
- a witness of lawful age, introduced on behalf of 
defendant, was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Parrish: 
Q. Please state your full name, Mr. Taylor. 
A. Henry M. Taylor. 
Q. What is your occupation 1 
A. Statistician. 
Q. I will ask you whether you had any connection with the 
Publication Committee of the American Legion in 1932 Y 
A. I was a member of the Publication 'Committee. 
Q. Were you ever Chairman of the Committee Y 
A. In September, 1932, I became ·Chairman. 
Q. That, of course, was after the contract for the publiel,t-
tion of the May, June, July and August issues had been com-
pleted? · 
A. Yes. . 
Q. Did you ever, as a member of the Publication Committee, 
authorize the acceptance of the bids of the William Byrd 
Press for the four issues involved here Y 
Mr. Robertson: If Your Honor please, I object unless he 
shows that it was brought to our knowledge. 
By Mr. Parrish: 
Q. State what, if anything, you did in regard to authori-
zation of the acceptance of the bids. . . 
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Mr. Robertson: I object, uruess it was brought· 
page ·150 ~ home to us. 
Mr. Parrish: I am going to show that he did 
not do anything to bring home to you. 
By Mr. Parrish: 
Q. Did you ever contact The William Byrd Press, after 
they submitted their bids in March, 1932, in regard to the 
publication of the Legionnaire for twelve months beginning 
with the May, 1932, issueY 
A. I did not. 
Q. Did you have any conversation with 1tfr. Maury, or other 
members of The William Byrd Press, with regard to the pub-
lication of the four issues in dispute here 7 
A. I recall one conversation with Mr. Maury. There may 
have been others. 
Q. When was that conversation Y 
A. Early in June. ' 
Q. Tell the circumstances in regard to that conversation 
and-what remarks were made by both of you. 
A. Mr. Maury and I met in the Capitol Square and we were 
discussing the Virginia Legionnaire and the chances or pos-
sibility of methods of :financing the publication. As I recall 
we were discussing the possibility of the obligations being 
paid, and in the course of that I mentioned the fact that the 
American Legion had a bond protecting them against any 
loss while the paper was being operated by Mr. Pollard and 
Thomas. 
page 151 ~ Q. Did you in that conversation agree on be-
half of the American Legion to pay the printing 
bill of Pollard and Thomas Y 
-
Mr. Robertson: If Your Honor please, I oJlject. He can 
tell. what the conversation was, but not his conclusions from 
it. 
By Mr. Parrish: 
Q: Tell what the conversation was, whether you had any 
co1lversation with regard to accepting that responsibility on 
behalf of the American Legion. 
A. I did not in any way state that the American Legion 
was responsible. I said that the bond 'vas in Mr. Bristow's 
office and suggested that Mr. Maury look at the bond and 
be sure; that I had· not seen the bond but only remembered 
the instructions of Mr. Bristow to the sub-cominittee at the 
meeting of the Publication Committee to draw up the bond, 
that certain conditions were to be in the bond, and. I stated 
that the bond was to protect the American Legion. 
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Q. That was as far as the conversation went as to assum-
ing any responsibility for the American Legion Y 
A. Yes. I did not assume any responsibility on behalf of the 
American Legion at all. 
Q. I will ask you if you signed those two checks (Defend-
ant's Exhibit No. 10 and another check No. 4679) ? 
A. Yes, I signed those as Assistant Department Finance 
Officer. 
Q. Do you know what they were for? 
A. As I recall, I think this one (Defendant's 
page 152 } Exhibit No. 10) is for the .April issue, $237.40, 
and the other is probably for correcting the mail-
ing list. 
Q. I will ask you if it is indicated on there what it (Defend-
ant's Exhibit No. 10) is for? 
A. Oh, yes, for the May issue. 
Q. Who was The Virginia Legionnaire at the time those 
checks were issued to it Y 
A. The Virginia Legonnaire was Mr. Pollard and Thomas. 
Q. Did you attend the me~ting of the Publication Commit-
tee on April 21, 1932 Y 
Mr. Robertson: If Your Honor please, I object. We were 
not there and don't know anything about it. 
The Oourt: Objection sustained. 
Mr. Parrish : We except. 
By Mr. Parrish: 
Q. Mr. Taylor, did you, prior to the letter of September 23, 
1932, receive any bill for the publication of those four issues 
of May, June, July and August? 
A. I do not recall any. That would not have been sent 
to me. 
Mr. Parrish: I offer in evidence the check for $10.50 as 
Defendant's Exhibit No. 13. I have no further questions at 
this time. 
M:_r. Robertson: No que~tions. 
Witness was then excused. 
page 153 ~ Note: The following proceedings were had in 
the absence of the jury. 
Mr. Parrish: If Your Honor please, I asked several of the· 
witnesses when the terms of the contract embodied in the 
agreement of May 25, 1932, between Pollard and Thomas and 
the American Legion, were fully agreed upon between the 
parties, and Your Honor refused to let the witnesses answer 
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the question. The purpose of asking the question was to show. 
that there was a valid agreement made on April22nd between 
the American Legion and Pollard and Thomas for the pub-
lication of the four issues of the Legionnaire in dispute in 
this case. 
The law seems to be weil settled in Virginia that although 
an agreement is not reduced to writing, tha.t does not prevent 
the parties from agreeing, otherwise there would be no such 
thing as an oral contract. It also seems to be settled that 
when it is reduced to writing, although the parties agree orally 
the contract does not become effective until the date of the 
written agreement, but you can go back and show when the 
agreement was consummated. . 
The Court: ·Did not Mr. Pollard testify to that-that 
after the meeting of the Publication Committee he was told· 
to go ahead, and he did so, and went to see The William 
Byrd Press about it Y 
Mr. Parrish: Yes, sir, but you would not let any mem-
bers of the Publication Committee testify to it. 
page 154 ~ The Court: It is in evidence now. Mr. Pollard 
said that he was called and told to go ahead. 
Mr. Parrish: Mr. Pollard did, but I think the members of 
the Publication Committee also ought to be allowed to testify 
to that. It is a question of whether the jury will believe Mr. 
Maury or Mr. Pollard. I believ·e it is important to the de-
fendant's case. 
The Court : All right, then. 
Mr. Parrish: We offer in evidence the minutes of the 
meetings of the Publication Committee of April21, 1932, Sep-
tember 23, 1932, and October 15, 1932. Can it be agreed that 
those are copies t If not, we will call the Secretary to iden-
tify the minutes. 
Mr. Robertson: I will agree that those are the minutes. 
Mr. Parrish: That is what I mean. I understand they 
are excluded? 
The Court : Yes. 
Mr. Parrish: I introduce them, but not to be shoWR to 
the jury, as Defendant's Exhibits A, B and C. 
I also introduce in evidence copy of a letter dated April 7, 
1932, to Mr. Bristow, Chairman of the Publicity Committee, 
signed by Ernest C. Pollard, as throwing light on the facts 
and circumstances surrounding the entering into the contract 
,. '!ith Pollard and Thomas, as Defendant's Exhibit 'No. 14. 
page 155 ~ Note: The jury then returned to the court 
room and heard the following evidence. 
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W. GLENN ELLIOTT, 
being recalled on behalf of defendant, testified as follows : 
DIRECT EXAMiNATION. 
By Mr. Parrish: 
· Q. Mr.· Elliott, will you please state when the American 
Legion and Pollard and Thomas agreed on the publication of 
the four issues of the Legionnaire in dispute in this case, as set 
forth in the written contract dated May 25, 1932 f 
A. Immediately after the meeting of the Publication Com-
mitt.ee on April 21st I had a conference with Mr. Pollard in 
my office and told him what took place at the meeting of 
the committee, and he made arrangements right then to take 
it over. 
Q. Did anything remain to be agreed upon after that con-
ference with Mr. Pollard f 
A. Nothing, only the signing of the formal contract. 
CROSS EXAMINATION. 
By Mr. Robertson: 
Q. Mr. Elliott, how long have you known Mr ~ Richmond 
Maury? 
.A.. Since 1929. 
Q. Do you know his general reputation for truth and 
veracity! 
page 156 ~ A. Yes, sir. . 
Mr. Parrish: If Your Honor please, we object to that as 
immaterial and irrelevant. 
Mr. Robertson: .I withdraw the question. 
RE-DIRECT EXAMINATION. 
By Mr. Parrish: 
Q. Mr. Elliott, are you familiar with the authority of the 
Publication ·Committee as it has been given to it by the con-
ventions from year to year Y 
A. Yes, sir. 
Mr. Robertson: If Your Honor please, I object to any evi-
dence about any rules, regulations, constitution, by-laws, con-
vention proceedings, or anything of the sort, unless· it is first 
shown that it was brought· to our knowledge. · 
Mr. Parrish : I understand that Your Honor sustains the 
objection, but I want to get this in the record. 
The Court : While we are considering the instructions I 
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will let the jury retire and you can g~t that in the record 
then. · 
Witness was then excused. 
page 157 } ERNEST C. POLLARD, 
being recalled on behalf of . defendant, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Parrish: 
· Q. Mr. Pollard, will yon please state why the terms of the 
agreement made between the Publicatio·n Committee and you 
an«$ Mr. Thomas were not reduced to writing before May 
25thY . 
A. Well, I imagine it was pending the bond. You see, they 
were investigating us at the time. · · 
Q. Did you make applica.tion for the bond promptly? · 
A. Yes, sir, we made application the minute, or the next 
day, after the contract was awarded. 
Witness was then excused. 
Mr. Parrish: That is the case, Your Honor. 
Note: The jury then retired from the court room and 
th~ following proceedings were had in th~ir absence. 
Mr. ~arrish: It is agreed that, if allowed to testify, the 
witness W. Glenn Elliott would testify that the publication 
of the Virginia Legionnaire is entrusted to the Publication 
Committee, and that its term of office begins the September 
following the annual convention of the American Legion, 
Department of Virginia, a.nd expires the following August. 
Mr. Robertson: It is agreed that Mr. W. Glenn Elliott, 
Adjutant, American Legion, Department of ;v'ir-
page 158 ~ ginia, has been ex-officio Secretary 'of the Publi-
. cation Committee continuously since the publica-
tion of the Legionnaire was commenced in the year 1929, up 
to and including the year 1932, and during the period from 
· 1929 up to and including 1932, Mr. Elliott was at different 
times an active member of that committee, in addition to 
being Secretary ex-officio -of the committee.: 
page 159 ~ INSTRUCTIONS. 
Piaintiff's Instruction No. 1. Granted. 
. The court instructs the jury if you believe from the evi-
dence that the American Legion had a contract with the 
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William Byrd Press for the publication of twelve issues of 
the Virginia Legionnaire, beginning May 1, 1932, then the · 
American Legion had no right to substitute R. H. Thomas 
and Earnest C. Pollard in its stead as those responsible 
to the William Byrd Press for publication of the Virginia 
Legionnaire without the consent of the William Byrd Press. 
And the court further instructs the jury that such consent 
or refusal to consent need not have been indicated by express 
words but may have shown by the course of conduct of the 
parties. 
The court further instructs the jury that it is the affirmative 
duty of the American Legion to show by a preponderance 
of the testimony that such a consent to the shifting of re~ 
sponsibility was actually given by the William Byrd Press. 
page 160} Plaintiff's Instruction .No. 2. Granted. 
The court instructs the jury if you believe from the evi-
dence that the American Legion permitted its representatives 
to deal with the William Byrd Press under apparent authority 
to contract with the William Byrd Press, and that the Wil-
liam Byrd Press dealt with such representatives in the honest 
belief that such representatives were authorized by the Ameri-
can Legion to contract for it, then the American Legion is 
bound by any contract made in its behalf by its representa-
tives within the apparent scope of their authority, even ~hough 
such representatives may not actually have been authorized 
to make such contract.· 
page 161 } Plaintiff's Instruc·tion No.3. Gra.nted. 
The court instructs the jury if you believe from the evi-
dence that the American Legion, Department of Virginia, 
agreed with the William Byrd Press that the William Byrd 
Press should publish twelve issues of the Virginia Legion-
naire, at a st!J>ulated price to be paid by the Legion, and that 
the William Byrd Press published twelve issues of the Vir-
ginia Legionnaire according to its agTeement, but that the 
sum of $1,313.90 is owing and unpaid to the William Byrd 
Press for publication of. the Legionnaire, then the plaintiff 
is entitled to recover the sum of $1,313.90, with 6% inter~st 
thereon from August 1, 1932, unless the jury further believe 
from the evidence that the William Byrd Press on or about 
June 4, 1932, waived its claim against the American Legion 
and agreed with the Legion to look solely to R. H. Thomas 
and Ernest C. Pollard for payment of its charge for pub-
lis~ing the May, June, July and August issues of the Legion-
naire. 
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page 162 ~ Plaintiff's Instruction No. 1,.. Granted. 
The court instructs the jury that the fact that the William 
Byrd Press may have attempted to effect collection of the ac-
count through Pollard & Thomas, standing alone, does not 
determine the question as to whether the American Legion 
was released from responsibility but it is a factor to be con-
sidered in resolving the question. 
page 163 ~ Plaintiff's Instruction No. 5. Granted. 
The court instructs the jury that the William Byrd Press 
is not chargeable with knowledge of any provisions of the 
Constitution or the By-Laws or the Rules or the Regulations 
of the American Legion unless such provisions were actually 
known to the William Byrd Press. 
page 164 ~ Defendant's Instruction No. 6. (Offered as No. 
101) Granted. 
The Court instructs the .jury that the burden of proof is 
upon the plaintiff to prove by a preponderance of the evidence 
that it furnished the defendant with a bid, or bids, in accord-
ance with specifications requested by the defendant and that 
the defendant accepted the terms of said bid or bids com-
pletely and in every particular, and that the plaintiff per-
formed said contract. If the jury believe from the evidenc~ 
that the defendant did not accept said bid or bids of the plain-
tiff, then they shall find their verdict for the defendant. 
The court instructs the jury that until the minds of both 
parties are fully met, and an intention to _be bound exists 
on the part of both parties, no contractual relation can arise 
from the negotiations and no one is bound. 
page 165 ~ Defen,da;nt's Instruction No. 7. (Offered as No. 
105) Gra;nted. 
The Court instructs the jury that if they believe from the 
evidence that there existed a· valid contract between plain-
tiff and defendant for the printing of the Virginia Legion-
naire for twelve months beginning May, 1932, and that the 
defendant prior to or on June 4, 1932, notified plaintiff that 
it had a contract with Pollard and Thomas for the publication 
of the May, June, July and August issues of The Virginia 
Legionnaire, and that after said notice the plaintiff ac-
quiesced in this construction of t.he contract by the defend-
ant and made no demands on the defendant under said con-
/ 
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tract until after the said four issues had been published, and 
the defendant, relying on plaintiff's acquiescence, performed 
its contract with Pollard a.nd Thomas, then the Court in-
structs the jury the plaintiff is now concluded from placing 
a different construction· on the contract from that in which 
it acquiesced with the defendant, and they shall find their 
verdict for the defendant. 
page 166} Defendant's Instructi~n No. 8. (Offered as No. 
106) Granted. 
The Court instructs the jury that if they believe from the 
evidence that on or about April 21, 1932, American Legion,· 
Department of Virginia, and Pollard and Thomas fully agreed 
on all matters embodied in their contract dated May 25, 1932, 
and intended to be bound by the terms thereof, then such 
agreement was a binding contract even though the formal 
contract was not executed until May 25, 1932. · 
page 167 ~ Defendant's Instruction No. 9. (Offered as No. 
1 07)' Granted. 
The Court instructs the jury that if they believe from 
the evidence that William Byrd Press, Incorporated, con-
tracted with Pollard and Thomas for the publication of the 
issues of May, J nne, July and August, 1932, of the Virginia 
Legionnaire, then they shall find their verdict for the de-
fendant . 
. page 168 } Defendartt's Instruction No. 10. GrantP.r.lJ. 
The Court instructs the jury that the fact that the de-
fendant had a. bond with Pollard and Thomas and the Aetna 
Casualty & Surety Company providing for the maintenance 
of the ~Virginia Legionnaire in a workman-like manner and 
at the standard prior to April 21, 1932, and providing for the 
faithful performance of their duties and obligations as set 
forth in the contract dated May 25., 1932, between the defend-
ant and Pollard and Thomas, is not to be considered by the 
jury in determining whether the defendant is liable to the 
plaintiff in this action; but the existence of the contract amd 
the bond may be considered by the jury in determinilng 
whether or not there was a contract between the .American 
Legion ood the William Byrd Press. · 
The Court amended the above instruction by adding there-
to that portion which is italicized over the objection of the 
defendant, to which action of the Court the defendant ex-
cepted. 
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page 169. ~ DefendQint's Instruction No. 102. Refused • 
. 
. The Court instructs the jury that it was the duty of the 
plaintiff to inform itself of the extent of the authority of 
Elliott and Taylor as agents of The American Legion, De-
partment of Virginia. If the jury believe from the evidence 
that plaintiff did not so inform itself and make a contract with 
the defendant through its agents Elliott and Taylor, which 
was not authorized, acquiesced in or ratified by the defendant, 
then they shall find their verdict for the defendant. 
.Page 170 ~ Defendoot's Instructio'l~ No. 103. Refused. 
The Court instructs the jury that even though they be-
lieve from the evidence there was a contract between plain-
tiff and defendant the defendant had the power but not the 
right to renounce or repudiate it. If the jury believe from the· 
evidence that on or before June 4, 1932, the defendant re-
pudiated such contract and that the plaintiff was properly 
notified of such repudiation, then it was the duty of the plain-
tiff to accept such breach of contract and minimize the dam-
ages, if any, defendant was liable for; but the Court further 
instructs the jury that the burden is upon the defendant to 
prove that any existing contract was actually repudiated by 
it. 
page 171 ~ Defendant's Instruction No. 104. Refused. 
The Court instructs the jury that if they believe from the 
evidence and instructions of the Court that the plaintiff is 
entitled to recover from the defendant, they shall assess its 
damages at the net profit, if any, it has shown with reason-
able certainty by a preponderance of the evidence it would 
have derived from a complete performance of the contract. 
. The Court further instructs the jury that it cannot award 
damages for remote or speculative profits or for loss sus-
tained on account of services rendered or materials pur-
chased to perform the contract after it knew or· should have 
known the defendant repudiated its contract (if they believe 
from the evidence there existed a valid contract between plain-
tiff and defendant). 
page 172 } OBJECTIONS TO INSTRUCTIONS. 
Defendant objects to plaintiff's instruction No. 1 on the 
ground that there is no evidence. to support it, in that it is 
not contended· by the defendant that it attempted to sub-; 
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· stitute Pollard and Thomas in any contract it might have 
had with The William Byrd Press, and on the further ground 
that it is not alleged in the notice of motion for judgment,. 
or in the bill of particulars- that the plaintiff intended to 
prove that the defendant sought to substitute Pollard and 
Thomas for its liability, if any, such contention now being 
made for the first time, and that the defendant is taken by 
surprise. 
Defendant objects to plaintiff's instruction No. 
page 173 ~ 2, on the ground that it is without evidence to 
support it, because there is no evidence that any 
representative or agent of the defendant dealt with The Wil-
liam Byrd Press for the publication of twelve issues of the 
Legionnaire beginning May, 1932. A representative is not 
authorized to bind a party but it must be shown that he 
was agent, servant, or employee, or held out as such. De-
fendant objects to said instruction on the further ground that. . 
it is an incorrect statement of the la,v. 
Defendant objects to plaintiff's instruction No. 3, on the 
ground that it is without evidence to support it and that no 
contract was made between the American Legion and The 
William Byrd Press for the publication of the twelve issues 
beginning with May, 1932, and on the further ground that, 
being a finding instruction, it is incomplete in that it ignores 
the evidence of the defendant that on or about June 4th it 
terminat_ed its contract, if any, with The William Byrd Press. 
Plaintiff objects and excepts to the granting of defend-
ant's instruction No. 103, upon the ground that there is no 
claim in this case that the defendant repudiated the con-
tract, plaintiff's claim being that defendant sought to obtain 
any and all benefits derivable from the contract but to shift 
the financial burdens of the contract to other people unac-
ceptable to the plaintiff, and that there was nothing plaintiff 
could have done to minimize the damages. Plain-
page 17 4 ~ tiff further contends that if the instruction is to 
be given, it should have added to it the statement 
that the burden is upon the defendant to show the hypotheti-
cal facts set ·forth in the instruction. 
The defendant excepted to the action of the Court in giving 
the instructions as objected to above, and e~cepted to the re-
fusal of the Court to give its Instn1etions Nos. 102, 103 and 
104 on the ground that all of said instructions requested by' 
the defendant correctly stated the law applicable to the facts 
involved in this case. 
page 175 r . And at another day, to-wit: At a Circuit Court 
of the Qity of Richmond held in the Court Room 
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in the City Hall thereof Saturday the 20th day of July, 19-35, · 
the following order was entered: 
The William Byrd Press, Plaintiff, 
Against 
The American Legion, Department of Virginia, Defendant. 
ORDER. 
This day came again the parties by their respective attor-
neys, and the Court having maturely considered the Defend-
ant's motion to set aside the verdict of the jury, doth over-
rule the same. 
It is therefore, considered by the Court that the Plaintiff 
do recover from the Defendant the sum of $1,313.90 with in-
terest at the rate of 6% per annum from August 1st, 1932, 
until paid and its costs by it about this action in its behalf 
expended, the amount of damages by the jury in its verdict 
as.sessed. 
JULIEN GUNN. 
And at another day, to-wit: At a Circuit Court of the 
City of Richmond held in the Court Room in the City Hall 
thereof Wednesday the 18th day of September, 1935, the fol-
lowing Stipulation was filed. 
page 176 t The William Byrd Press, Incorporated, Plaintiff, 
'V. . 
The American Legion, Department of Virgi~a, Defendant. 
STIPULATION. 
The Defendant having indicated its intention to appeal from 
the judgment of the Court dated July 20, 1935, and to apply 
for a transcript of the record therein, and it appearing that 
there were a number of exhibits introduced in evidence of the 
case, IT IS STIPULATED that all of said exhibits need 
not be copied by the Clerk of the Court in making up the 
transcript of the record, but that all the exhibits introduced 
in evidence at the trial of the case shall be bound or securely 
fastened together and marked ''Exhibits", which exhibits 
shall be certified by the Clerk of the said Court, and in the 
event a writ of error is granted said eXhibits need not be 
printed by the Clerk of the Supreme Court of Appeals, but 
shall be delivered to the said Court with the right to counsel 
i· 
I 
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for both Plaintiff and Defendant to make such use of said ex-
hibits as they could have done in the event they had been 
copied and printed, and after the final hearing and decision 
of the Supreme Court of Appeals that the Clerk of said Court 
shall return the original exhibits to the Clerk of the Circuit 
Court of the City of Richmond to be filed by him with the 
original papers in this action. 
TUCKER, BRONSON, SATTERFIELD & 
MAYS, 
ROBERT G. CABELL, 
Counsel for William Byrd Press, 
Incorporated. 
PARRISH, BUTCHER AND PARRISH, 
Counsel for The American Legion, 
Department of Virginia. 
page 177 } I, Julien Gunn, Judge of the Circuit Court of 
the City of Richmond, who presided over the 
· foregoing trial of The William Byrd Press, Incorporated, 
. plaintiff, v. The American Legion, Department of Virginia, 
defendant, do certify that the foregoing, together with the 
exhibits therein referred to, is a true and correct copy and 
report of the evidence, and all the evidence, all of the in-
structions granted and refused by the Court, and other inci-
dents of the said trial of the said cause with the exceptions 
and objections of the respective parties as therein set forth. 
It is stipulated between counsel for the plaintiff and the 
defendant that the exhibits referr·ed to shall be transmitted 
to the Supreme Court of Appeals as a part of the record in 
this cause in lieu of certifying to said Court a copy of said 
exhibits. 
And I do further certify that the attorney for the plaintiff 
had r-easonable notice in writing given by. the defendant of 
the t~me and plaoo when the foregoing report of the testimony, 
exhibits, instructions, exceptions and other incidents of the 
trial would be tendered and present-ed to the undersigned for 
signature and authentication. 
Giv-en under my hand this 18th day of September, ·1935, 
within sixty days after the entry of the final judgment in 
said cause. 
JULIEN GUNN,. 
Judge of the Circuit Court of the 
City of Richmond. 
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page 178 ~ And a.t another day, to-wit: At a Circuit Court 
of the City of Richmond held in the Court Room 
in the City Hall thereof Saturday the 2nd day of November, 
1935, the following Order \vas entered: 
The William Byrd Press, Incorporated, Plaintiff, 
.A.gfllinst 
The American Legion, Department of Virginia, Defendant. 
ORDER .. 
This day came the Plaintiff and Defendant by CounseiJ' 
and the Defendant, by Counsel, having indicated to the Court 
its intention of presenting its petition for a writ of en·or to 
the· Supreme Court of Appeals of Virginia from the judg-
ment herein entered by the Court on July 20, 1935, on motion 
of the Defendant by Counsel, it is Ordered that the execution 
of the said judgment be suspended for a period of ninety days 
from this date upon the Defendant or someone for·him with-
in ten days from the entry of this· Order entering into bond 
in the sum of $1,500.00 conditioned according· to law .. 
JULIEN GUNN. 
page 179 ~ Fee for Transcript : $66.00. 
State of Virginia, 
City of Ri~hmond,. to-wit: 
I, Walke1· C. Cottrell,. Clerk of the Circuit Court of the 
City of Richmond, do hereby certify that the foregoing is a 
correct copy' of the Record directed to be copied in the case 
of The William Byrd Press, Incorporated v. The American 
Legion, Department of Virginia, and copied herewith in ac-
cordance with directions; of the presiding Judge. 
And I do further certify that a notice ·of the intention of 
the said The American Legion, Department of Virginia, the 
Defendant herein to apply for a transcript of the Record in 
the said case was duly given to the opposite party through 
his Counsel. · 
r 
I 
Given under my hand this 29th day of November, 1935. 
WALICER C. COTTRELL, . 
Clerk of the Circuit Court of the City of 
Richmond, :virginia. 
A Copy-. Teste : 
M. B. WATTS, C. C. 
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